INTEROFFICE MEMO

Giry Griel, Executive Director Alfonso D, Roval 111, Charitable Bingo Operations Director

To: J. Winston Krause, Chairman
Carmen Arrieta-Candelaria, Commissioner
Peggy A. Heeg, Commissioner
Doug Lowe, Commissioner
Robert Rivera, Commissioner

From: Bob Biard, General Counsel %'

Date: July 11,2016

Re: Consideration of the Status and Possible Approval of Orders in Enforcement Cases

The Legal Services Division staff recommends that the Commission approve each of the proposed
orders in the enforcement cases presented under this item.



Commission Order No. 16-0035

Date: JULY 11,2016

DOCKET NO. 362-16-1202 et al.

IN THE MATTER OF § BEFORE THE TEXAS
§
THE REVOCATION OF CERTAIN §
LOTTERY RETAILER LICENSES § LOTTERY COMMISSION

ORDER OF THE COMMISSION

During open meeting at Austin, Texas, the Texas Lottery Commission finds that
after proper and timely notice was given, the above-styled cases were heard by
Administrative Law Judges who made and filed Proposals for Decision containing the
Administrative Law Judge’s Findings of Fact and Conclusions of Law. The Proposals for
Decision were propetly served and all parties were given an opportunity to file
exceptions and replies as part of the record herein.

The Texas Lottery Commission, after review and due consideration of the
Proposals for Decision, and exceptions and replies filed, if any, adopts the Findings of
Fact and Conclusions of Law of the Administrative Law Judges as if fully set out and
separately stated herein, except for the following item. The Proposal for Decision in
reference to State Line Oil Co. D/B/A State Line Oil Co., Docket Number 362-16-2444,
contained a technical error in that the insufficient funds amount in Finding of Fact 6(a) is
incorrectly stated as $6,208.37. The correct amount is $6,208.63. The insufficient funds
amount in Finding of Fact 6(a) is hereby changed to note the correct amount as
$6,208.63. Tex. Gov’t Code Ann. § 2001.058(e)(3) authorizes a state agency to change
technical errors in a Proposal for Decision’s Findings of Fact. All proposed Findings of

Fact and Conclusions of Law not specifically adopted herein are hereby denied.
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Commission Order No. 16-0035

Date: JULY 11,2016

NOW, THEREFORE, IT IS ORDERED that the licenses for the Lottery Retailers
listed on Attachment A, which is incorporated into this Order for all purposes, are hereby
revoked.

Passed and approved at the regular meeting of the Texas Lottery Commission at

Austin, Texas, on the 11™ day of JULY, 2016.

Entered this 11™ day of JULY. 2016.

J. WINSTON KRAUSE, CHAIRMAN

CARMEN ARRIETA-CANDELARIA,
COMMISSIONER

PEGGY A. HEEG, COMMISSIONER

DOUG LOWE, COMMISSIONER

ROBERT RIVERA, COMMISSIONER
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Commission Order No. 16-0035

Date: JULY 11, 2016

ATTACHMENT A
Tab NO.| SOAH DOCKET LOTTERY RETAILER LOTTERY
NO. LICENSE NO.

A. 362-16-1202 Bhatti’s Grocery, LLC D/B/A S & 177655
A Grocery

B. 362-16-2444 State Line Oil Co. D/B/A State 298200
Line Oil Co.

C. 362-16-2443 SSJ Fuel, Inc. D/B/A Handi Stop 177018
#102

D. 362-16-2636 Oxnoble, LLC D/B/A Oxnoble 153115
Liquor

A 362-16-2637 Raya Trading Inc. D/B/A Sunmart 173479
#194

F. 362-16-2638 D & H Food Mart Inc. D/B/A 178078
Bengal Mart

G. 362-16-2639 JB Super Stop Inc. D/B/A Tiger’s 178370
Den

H. 362-16-2640 Campos Guerrero LLC D/B/A 178486
Campos Meat Market

L 362-16-2641 First Interactive Inc. D/B/A 1-35 180073
Texaco

J. 362-16-3265 Keyaan Enterprise Inc. D/B/A La 178381
Viva Grocery

K. 362-16-3590 GSA C-Stores Inc. D/B/A Saving 151465

Food Store

Page 3 of 3







State Office of Administrative Hearings

o =
mo o~
Zo= @
or o=y N
poal 1 o
N O g
O U i d
Cathleen Parsley -
. o e . = Y
Chief Administrative Law Judge O w o
me g
April 4, 2016 .
Gary Grief VIA E-MAIL

Executive Director

Texas Lottery Commission
611 East 6th Street

Austin, Texas 78701

RE: Docket No. 362-16-1202; Texas Lottery Commission v. Bhatti’s
Grocery, LLC, Agent, d/b/a S & A Grocery, License No. 177655

Dear Mr. Grief:

Please find enclosed a Proposal for Decision in this case. It contains my recommendation
and underlying rationale.

Exceptions and replies may be filed by any party in accordance with Texas
Administrative Code title 1, § 155.507(c), a SOAH rule found at <www.soah.state.tx.us>.

Sincergly,

Administrative Law'Judge
State Office of Administrative Hearings

GWE/Ls

cc: Stephen White, Assistant General Counsel, Texas Lottery Commission, 611 E. 6", Austin Texas 78701 - VIA E-MAIL
Bhatti’s Grocery, LLC, 2498 Calder Street, Beaumont, TX 77702 -VIA REGULAR MAIL

300 W. 15" Street, Suite 502, Austin, Texas 78701/ P.O. Box 13025, Austin, Texas 78711-3025
512.475.4993 (Main) 512.475.3445 (Docketing) 512.322.2061 (Fax)
www.soah.state.tx.us
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SOAH DOCKET NO. 362-16-1202

TEXAS LOTTERY COMMISSION,
Petitioner

BEFORE THE STATE OFFICE

V. OF
BHATTI’S GROCERY LLC, AGENT,
DBA S&A GROCERY,

Respondent

LD L L LD LD M L L

ADMINISTRATIVE HEARINGS

PROPOSAL FOR DECISION

The staff (Staff) of the Texas Lottery Commission (Commission) seeks the revocation of
the Texas Lottery Sales Agent license of Bhatti’s Grocery, LLC, d/b/a S&A Grocery (S&A)
based on its conclusion that S&A’s license was summarily suspended four times in a 12-month
period for insufficient funds or non-transfer of funds, and because S&A still owes the State
approximately $1600 from lottery sales. Based on the evidence, the Administrative Law Judge

(ALJ) concludes that Staff proved its allegations and that S&A’s license should be revoked.

I. DISCUSSION

A. Evidence

Pursuant to 16 Texas Administrative Code § 401.353(b), each lottery retailer shall
maintain an account balance sufficient to cover moneys due the Commission for the established
billing period. The moneys are collected by electronic funds transfers that occur when the
account is “swept” by the Commission. In the event a retailer fails to maintain a sufficient
account balance to cover an electronic sweep for the established billing period, the retailer’s
license shall be summarily suspended. If a retailer’s license is summarily suspended four times
in a 12-month period for insufficient funds or non-transfer of funds, the retailer’s license shall be

revoked.



SOAH DOCKET NO. 362-11-4003 PROPOSAL FOR DECISION PAGE 2

On four occasions from May 13, 2015, to October 21, 2015, the Commission
unsuccessfully swept the bank account dedicated to S&A’s lottery sales. S&A’s retailer’s
license was summarily suspended on each occasion. Fred Petri, an Account Manager IV for the
Commission, affirmed that neither the applicable statute nor the Commission’s rules address any
circumstances that would absolve a retailer of responsibility from an unsuccessful account
sweep. Nonetheless, he acknowledged, the Commission has adopted the informal practice of not
holding the retailer responsible in the event of bank error. The Commission has a form letter that
the appropriate bank representative may complete and submit to the Commission in the event an
error prevented the Commission’s sweep. Despile being given the option of having its bank

submit such a letter, Mr. Petri explained, S&A failed to do so.

Fatehali Marchant, S&A’s store manager who appeared on S&A’s behalf, acknowledged
that the retailer’s bank account was on hold at times. He insisted, however, that the account had
funds in it around the times it was swept. In support of the assertion, he submitted bank
statements into evidence that reflected positive account balances around the time of the two
sweeps in October 2015. In regard to Commission records that designated the October 2015
sweeps as “Uncollected,” Mr. Marchant asked Mr. Petri whether the Commission had any
records indicating that S&A’s bank account had insufficient funds at the time of the sweeps. He
was told that, although the records did not specify that the account contained insufficient funds,
there was no legally significant distinction between whether the attempted sweep of S&A’s

account was unsuccessful because of insufficient funds or another problem.

Staff argued that, ultimately, it is the retailer’s obligation to ensure both that it has
sufficient funds in its account at the time of an electronic sweep, and that no other circumstances
would preclude a successful sweep, such as a hold being placed on the account. Mr. Marchant
asserted that, notwithstanding Staff’s assertions, S&A should prevail because it had enough

money in its account at the time of the sweeps.
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B. Analysis and Conclusion

S&A’s lottery sales agent license should be revoked. Although S&A may have had funds
in its account around the time of the two unsuccessful sweeps by the Commission in
October 2015, the Commission was unable to access the account. Even though the Commission
was able to access the account during sweeps attempted on May 13, 2015, and June 17, 2015, the
account did not have sufficient funds to cover the sweep on those dates. In response to
Mr. Marchant’s repeated inquiry into whether the Commission could show that S&A did not
contain sufficient funds in its account during the two attempted October sweeps, Staff pointed
out that it does not have access to retailer’s account balances when funds are uncollectible.
Notwithstanding the reason the Commission is unable to collect funds during a sweep, Staff
correctly pointed out that it is not the Commission’s responsibility to determine why it is unable
to collect funds during an attempted sweep. Instead, it is required to show only that an attempt
was unsuccessful. At 16 Texas Administrative Code § 401.352(a), the Commission’s rules

address the retailer’s responsibilities regarding funds collected from lottery sales:

(a) The commission may require a retailer to establish a single separate electronic
funds transfer account, where available, for the purpose of receiving monies from
ticket sales, making payments to the commission and receiving payments from the
commission. Failure to have sufficient funds available to cover an electronic
funds transfer to the commission's account shall be cause for suspension,
summary suspension and revocation of a retailer's license at each location where
such retailer is licensed. Further, if a check or electronic transfer of funds to the
commission is dishonored, the commission may take any and all actions
authorized by law, including requiring the retailer to pay a service charge and
collection and litigation expenses.

Although S&A was given the opportunity to provide a letter from its bank explaining that
bank error was the cause of the failed sweeps, it did not do so. Based on this failure, combined
with Mr. Marchant’s concession that there were times when S&A’s account was placed “on-
hold,” the ALJ concludes that S&A violated § 401.353(b) of the Commission’s rules by failing
to transfer funds due the Commission during each of the attempted sweeps. Because its retailer’s
license was summarily suspended for non-transfer of funds four times in a 12-month period, the

license should be revoked as provided in § 401.353(e).
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II. FINDINGS OF FACT

. Bhatti’s Grocery, LLC, d/b/a S&A Grocery (S&A) is a lottery sales agent licensed by the
Texas Lottery Commission (the Commission). S&A holds license number 177655.

2. On November 19, 2015, the Commission’s staff (Staff) issued a notice of hearing
informing S&A of the hearing date, the location of the hearing, the allegations it intended
to prove, and the law applicable to the allegations. S&A received the notice.

3. The hearing convened and closed before Administrative Law Judge Gary Elkins on
February 4, 2016, at the State Office of Administrative Hearings, located in the William

P. Clements Building, 300 West 15" Street in Austin, Texas.

4, Fatehali Marchant appeared at the hearing on behalf of S&A. Staff appeared and was
represented by Stephen White, assistant general counsel.

5. On the following dates, Respondent failed to electronically transfer funds to the
Commission and owed the Commission the amounts listed below for the sale of lottery
tickets:

(a) May 13,2015, in the amount of $166.90;
(b) June 17, 2015, in the amount of $514.00;

(©) October 15, 2015, in the amount of $92.87;
(d)  October 21, 2015, in the amount of $467.00.

6. Respondent’s retailer license was summarily suspended for non-transfer of funds four
times within a 12-month period.

ITI. CONCLUSIONS OF LAW

l. The Commission has jurisdiction over this matter pursuant to the Texas Lottery Act (the
Act), Texas Government Code § 466.155.

2. The State Office of Administrative Hearings has jurisdiction over matters related to the
hearing in this proceeding, including the authority to issue a Proposal for Decision with
Findings of Fact and Conclusions of Law, as provided by Texas Government Code
chapter 2003.

3. Proper and timely notice of the hearing was effected upon S&A pursuant to Texas
Government Code §§ 2001.051-2001.052, § 466.155(b) of the Act, and 16 Texas
Administrative Code § 401.205(a)(4).
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4. S&A violated 16 Texas Administrative Code § 401.352, which requires a lottery retailer
to have sufficient funds on deposit to cover electronic sweeps conducted by the
Commission.

5. Pursuant to § 466.155 of the Act and 16 Texas Administrative Code §§ 401.158 and
401.352(a), the Commission has authority to suspend or revoke a lottery sales agent’s
license for the violations described in the Findings of Fact and Conclusions of Law.

6. Because S&A’s retailer license was summarily suspended for non-transfer of funds four
times within a 12-month period, the license should be revoked as provided at 16 Texas
Administrative Code § 401.158(b)(10).

SIGNED April 4, 2016.

STATE OFFICE OF ADMINISTRATIVE HEARINGS
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GENEK AL COUNSEL @afitileen Pardiey
Chief Administrative Law Judge

March 23, 2016

Gary Grief VIA E-MAIL

Executive Director

Texas Lottery Commission
611 East 6th Street

Austin, Texas 78701

RE: SOAH Docket No. 362-16-2444; Texas Lottery Commission v. State
Line Oil Co., Agent d/b/a State Line Oil Co., Sales Agent License
No. 298200

Dear Mr. Grief:

Please find enclosed a Proposal for Decision in this case. It contains my recommendation
and underlying rationale.

Exceptions and replies may be filed by any party in accordance with Texas
Administrative Code title 1, § 155.507(c), a SOAH rule found at <www.soah.state.tx.us>.
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Howard S. Seitzman
Administrative Law Judgce

HSS/vg
Enclosure
cc: Kristen Guthrie, Assistant General Counsel, Texas Lottery Commission, 611 E. 6", Austin Texas 78701 - VIA E-

MAIL
State Line Oil Co., Agent d/b/a State Line Oil Co., P.O. Box 2201, Hobbs, NM 88240-VIA REGULAR MAIL

300 wW. 15" Street, Suite 502, Austin, Texas 78701/ P.O. Box 13025, Austin, Texas 78711-3025
512.475.4993 (Main) 512.475.3445 (Docketing) 512.322.2061 (Fax)
www.soah state.tx.us
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SOAH DOCKET NO. 362-16-2444

TEXAS LOTTERY COMMISSION BEFORE THE STATE OFFICE

LOTTERY OPERATIONS DIVISION,
Petitioner

OF

STATE LINE OIL CO., AGENT
D/B/A STATE LINE OIL CO.
SALES AGENT LICENSE NO. 298200,

Respondent

§
§
§
§
V. §
§
§
§
§
§ ADMINISTRATIVE HEARINGS

PROPOSAL FOR DECISION

The staff of the Texas Lottery Commission (Staff) seeks the revocation of a lottery sales
agent’s license held by State Line Oil Co., Agent d/b/a State Line Oil Co. (Licensee) on the grounds
that it failed to have sufficient funds available to cover electronic funds transfers to the account of
the Texas Lottery Commission (the Commission). The Administrative Law Judge (ALJ)

recommends revocation of the license.

On March 3, 2016, a hearing to consider Staff’s allegations was conducted by
ALJ Howard S. Seitzman, at the State Office of Administrative Hearings, William P. Clements
Building, 300 W. 15™ Street, Fourth Floor, Austin, Texas. Staff appeared through Kristen Guthrie,
Assistant General Counsel for the Commission. Licensee did not appear and was not represented at
the hearing. After Staff established jurisdiction and notice as required by law, the hearing proceeded
on a default basis. Therefore, the allegations and applicable law are discussed only in the Findings of

Fact and Conclusions of Law below.

I. FINDINGS OF FACT

1. State Line Oil Co., Agent d/b/a State Line Oil Co. (Licensee), Hobbs, NM, is a lottery sales
agent licensed by the Texas Lottery Commission (the Commission). Licensee holds license
number 298200.

2\ On February 11,2016, staff of the Commission sent notice of hearing informing Licensee of
the final hearing date, location of the hearing, and the allegations it intended to prove at the
hearing; the notice was sent by certified mail, return receipt requested to Licensee’s address
as it appears in the Commission’s records.
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£ The notice of hearing advised Licensee in 12-point bold face type that failure to appear at the
hearing would result in the factual allegations in the notice being admitted as true, and that
the relief sought in the notice may be granted by default.

4. The hearing described in Finding of IFact No. 2 was held on March 3, 2016, in the William P.
Clements Building, 300 W. 15™ Street, Fourth Floor, Austin, Texas.

S Licensee did not appear and was not represented at the hearing.

6. On the following dates Licensee failed to have sufficient funds available to cover an
electronic transfer of funds to the Commission’s account and owed the Commission the
amounts listed below for the sale of lottery tickets:

(a) December 23, 2015, in the amount of $6,208.37; and
(b)  January 21, 2016, in the amount of $15,133.44.

7. The amounts described in Finding of Fact No. 6 were for the sale of lottery tickets less
Licensee’s commissions and credits for the amounts of cash prizes Licensee paid.

II. CONCLUSIONS OF LAW

I; The Texas Lottery Commission (the Commission) has jurisdiction over this matter pursuant
to the Texas Lottery Act (the Act), Tex. Gov't Code Ann. § 466.155.

2. The State Office of Administrative Hearings has jurisdiction over matters related to the
hearing in this proceeding, including the authority to issue a proposal for decision with
proposed findings of fact and conclusions of law, pursuant to Tex. Gov't Code Ann. ch. 2003.

3. Based upon Findings of Fact Nos. 2 and 3, proper and timely notice of the hearing was
effected upon Licensee pursuant to the Administrative Procedure Act, Tex. Gov't Code Ann.
§82001.051-2001.052, § 466.155(b) of the Act, and 16 Tex. Admin. Code § 401.205(a)(4).

4. Based on Findings of Fact Nos. 3 and 5, and Conclusion of Law No. 3, a default should be
entered against Respondent pursuant to 1 Tex. Admin. Code § 155.501.

3 Based on Findings of Fact Nos. 6 and 7, Licensee violated § 466.351 of the Act and 16 Tex.
Admin. Code § 401.351, which require the timely deposit of lottery ticket sales proceeds into
a bank account to be held in trust for and owed to the Commission.

6. Based on Findings of Fact Nos. 6 and 7, Licensee violated 16 Tex. Admin. Code § 401.352,
which requires a licensee to have sufficient funds on deposit to cover electronic transfers of
funds to the Commission.

7 Pursuant to the Act and 16 Tex. Admin. Code §§ 401.158 and 401.352, the Commission has
authority to suspend or revoke a lottery sales agent’s license for the violations described in
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the foregoing Conclusions of Law.

8. Based on the foregoing Conclusions of Law, the Commission is warranted in revoking Texas
Lottery Sales Agent License Number 298200, issued to State Line Oil Co., Agent d/b/a State
Line Oil Co. of Hobbs, NM.

SIGNED March 23, 2016.

(e

HOWARD S. SEITZMAN
ADMINISTRATIVE LAW JUDGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS
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Cathleen Parsley
Chief Administrative Law Judge
March 23, 2016
Gary Grief VIA E-MAIL

Executive Director

Texas Lottery Commission
611 East 6th Street

Austin, Texas 78701

RE: SOAH Docket No. 362-16-2443; Texas Lottery Commission v. SSJ
Fuel, Inc., Agent d/b/a Handi Stop #102, Sales Agent License

No. 177018

Dear Mr. Grief:

Please find enclosed a Proposal for Decision in this case. It contains my recommendation
and underlying rationale.

Exceptions and replies may be filed by any party in accordance with Texas
Administrative Code title 1, § 155.507(c), a SOAH rule found at <www.soah.state.tx.us>.

Sincerely, ; "/

e , / _/--/I. .__l '.'_:,
% [ A Heedgr

Howard S. Scitzmuan
Administrative Law Judge

HSS/vg
Enclosure
ce: Kristen Guthrie, Assistant General Counsel, Texas Lottery Commission, 611 L. ()‘h, Austin Texas 78701 - VIA E-

MAIL
SSJ Fuel, Inc., Agent d/b/a Handi Stop #102, 300 E. Villa Maria Road, Bryan, Texas 77801-VIA REGULAR MAIL

300 W. 15" Street, Suite 502, Austin, Texas 78701/ P.O. Box 13025, Austin, Texas 78711-3025
512.475.4993 (Main) 512.475.3445 (Docketing) 512.322.2061 (IFax)
www.soah.state.tx.us
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SOAH DOCKET NO. 362-16-2443

TEXAS LOTTERY COMMISSION BEFORE THE STATE OFFICE

LOTTERY OPERATIONS DIVISION,

Petitioner
V.

SSJ FUEL, INC., AGENT
D/B/A HANDI STOP #102
SALES AGENT LICENSE NO. 177018,

§
§
§
§
§
§ OF
§
§
§
Respondent §

ADMINISTRATIVE HEARINGS

PROPOSAL FOR DECISION

The staff of the Texas Lottery Commission (Staff) seeks the revocation of a lottery sales
agent’s license held by SSJ Fuel, Inc., Agent d/b/a Handi Stop #102 (Licensee) on the grounds that it
failed to have sufficient funds available to cover electronic funds transfers to the account of the
Texas Lottery Commission (the Commission). The Administrative Law Judge (ALJ) recommends

revocation of the license.

On March 3, 2016, a hearing to consider Staff’s allegations was conducted by
ALJ Howard S. Seitzman, at the State Office of Administrative Hearings, William P. Clements
Building, 300 W. 15" Street, Fourth Floor, Austin, Texas. Staff appeared through Kristen Guthrie,
Assis.tant General Counsel for the Commission. Licensee did not appear and was not represented at
the hearing. After Staff established jurisdiction and notice as required by law, the hearing proceeded
on a default basis. Therefore, the allegations and applicable law are discussed only in the Findings of

Fact and Conclusions of L.aw below.

I. FINDINGS OF FACT

1. SSJ Fuel, Inc., Agent d/b/a Handi Stop #102 (Licensee), Bryan, Texas, is a lottery sales agent
licensed by the Texas Lottery Commission (the Commission). Licensee holds license

number 177018.

P On February 11, 2016, staff of the Commission sent notice of hearing informing Licensee of
the final hearing date, location of the hearing, and the allegations it intended to prove at the
hearing; the notice was sent by certified mail, return receipt requested to Licensee’s address
as it appears in the Commission’s records.
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3. The notice of hearing advised Licensee in 12-point bold face type that failure to appear at the
hearing would result in the factual allegations in the notice being admitted as true, and that
the relief sought in the notice may be granted by defaull.

4, The hearing described in Finding of Fact No. 2 was held on March 3, 2016, in the William P.
Clements Building, 300 W. 15" Street, Fourth Floor, Austin, Texas.

5 Licensee did not appear and was not represented at the hearing.

0. On the following dates Licensee failed to have sufficient funds available to cover an
electronic transfer of funds to the Commission’s account and owed the Commission the
amounts listed below for the sale of lottery tickets:

(a) December 23, 2015, in the amount of $2,902.37;
(b) December 30, 2013, in the amount of $4,518.32;
(c) January 13, 2016, in the amount of $7,553.72; and
(d) January 21, 2016, in the amount of $5,421.60.

7s The amounts described in Finding of Fact No. 6 were for the sale of lottery tickets less
Licensee’s commissions and credits for the amounts of cash prizes Licensee paid.

II. CONCLUSIONS OF LAW

L. The Texas Lottery Commission (the Commission) has jurisdiction over this matter pursuant
to the Texas Lottery Act (the Act), Tex. Gov't Code Ann. § 466.155.

2; The State Office of Administrative Hearings has jurisdiction over matters related to the
hearing in this proceeding, including the authority to issue a proposal for decision with
proposed findings of fact and conclusions of law, pursuant to Tex. Gov't Code Ann. ch. 2003.

3; Based upon Findings of Fact Nos. 2 and 3, proper and timely notice of the hearing was
effected upon Licensee pursuant to the Administrative Procedure Act, Tex. Gov't Code Ann.
§§2001.051-2001.052, § 466.155(b) of the Act, and 16 Tex. Admin. Code § 401.205(a)(4).

4. Based on Findings of Fact Nos. 3 and 5, and Conclusion of Law No. 3, a default should be
entered against Respondent pursuant to 1 Tex. Admin. Code § 155.501.

3, Based on Findings of Fact Nos. 6 and 7, Licensee violated § 466.351 of the Act and 16 Tex.
Admin. Code § 401.351, which require the timely deposit of lottery ticket sales proceeds into
a bank account to be held in trust for and owed to the Commission.

6. Based on Findings of Fact Nos. 6 and 7, Licensee violated 16 Tex. Admin. Code § 401.352,
which requires a licensee to have sufficient funds on deposit to cover electronic transfers of
funds to the Commission.
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T Pursuant to the Act and 16 Tex. Admin. Code §§ 401.158 and 401.352, the Commission has
authority to suspend or revoke a lottery sales agent’s license for the violations described in
the foregoing Conclusions of Law.

8. Based on the foregoing Conclusions of Law, the Commission is warranted in revoking Texas
Lottery Sales Agent License Number 177018, issued to SSJ Fuel, Inc., Agent d/b/a Handi
Stop #102 of Bryan, Texas.

SIGNED March 23, 2016.

HOWARD 8. SEITZMAN
ADMINISTRATIVE LAW JUDGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS
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Lesli G. Ginn
Chief Administrative Law Judge
May 5, 2016
Gary Grief VIA E-MAIL

Executive Director

Texas Lottery Commission
611 East 6th Street

Austin, Texas 78701

RE: Docket No. 362-16-2636; Texas Lottery Commission v. Oxnoble, LLC,
Agent, d/b/a Oxnoble Liquor, License No. 153115

Dear Mr. Grief:

Please find enclosed a Proposal for Decision in this case. It contains my recommendation
and underlying rationale.

Exceptions and replies may be filed by any party in accordance with Texas
Administrative Code title 1, § 155.507(c), a SOAH rule found at <www.soah.state.tx.us>.

Sincerely,
A= ?
Admmlstratlve Law Judge

HDC/Ig

cc: Stephen White, Assistant General Counsel, Texas Lottery Commission, 611 E. 6™, Austin Texas 78701 - VIA E-MAIL,

Oxnoble, LLC, Agent, d/b/a Oxnoble Liquor, 3234 Fondren Rd., Houston, TX 77063 - VIA REGULAR MAIL

300 W. 15 Street, Suite 502, Austin, Texas 78701/ P.O. Box 13025, Austin, Texas 78711-3025
512.475.4993 (Main) 512.475.3445 (Docketing) 512.322.2061 (Fax)
www.soah.state.tx.us



SOAH DOCKET NO. 362-16-2636

TEXAS LOTTERY COMMISSION BEFORE THE STATE OFFICE
LOTTERY OPERATIONS DIVISION,

Petitioner

V.
OF
OXNOBLE, LLC, AGENT

D/B/A OXNOBLE LIQUOR

SALES AGENT LICENSE NO. 153115,

Respondent ADMINISTRATIVE HEARINGS

SR L LT L L L) L LS S L

PROPOSAL FOR DECISION

The staff of the Texas Lottery Commission (Staff) seeks the revocation of a lottery sales
agent’s license held by Oxnoble, LLC, Agent d/b/a Oxnoble Liquor (Licensee) on the grounds that it
failed to have sufficient funds available to cover electronic funds transfers to the account of the
Texas Lottery Commission (the Commission). The Administrative Law Judge (ALJ) recommends

revocation of the license.

On March 17, 2016, a hearing to consider Staff’s allegations was conducted by
ALJ Henry D. Card, at the State Office of Administrative Hearings, William P. Clements Building,
300 W. 15® Street, Fourth Floor, Austin, Texas. Staff appeared through Stephen White, Assistant
General Counsel for the Commission. Licensee did not appear and was not represented at the
hearing. After Staff established jurisdiction and notice as required by law, the hearing proceeded on
a default basis. Therefore, the allegations and applicable law are discussed only in the Findings of

Fact and Conclusions of Law below.
L. FINDINGS OF FACT

1. Oxnoble, LLC, Agent d/b/a Oxnoble Liquor (Licensee), Houston, Texas, is a lottery sales
agent licensed by the Texas Lottery Commission (the Commission). Licensee holds license
number 153115.
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2. On February 25, 2016, staff of the Commission sent a notice of hearing informing Licensee
of the final hearing date, location of the hearing, and the allegations it intended to prove at
the hearing; the notice was sent by certified mail, return receipt requested to Licensee’s
address as it appears in the Commission’s records.

3. The notice of hearing advised Licensee in 12-point bold face type that failure to appear at the
hearing would result in the factual allegations in the notice being admitted as true, and that
the relief sought in the notice may be granted by default.

4. The hearing described in Finding of Fact No. 2 was held on March 17, 2016, in the
William P. Clements Building, 300 W. 15" Street, Fourth Floor, Austin, Texas.

5. Licensee did not appear and was not represented at the hearing.

6. On the following dates Licensee failed to have sufficient funds available to cover an
electronic transfer of funds to the Commission’s account and owed the Commission the
amounts listed below for the sale of lottery tickets:

(a) October 21, 2015, in the amount of $1,873.54;

(b) December 30, 2015, in the amount of $510.85;

(©) January 27, 2016, in the amount of $298.65;

(d) February 3, 2016, in the amount of $1,168.89; and
(e) February 3, 2016, in the amount of $683.75.

T The amounts described in Finding of Fact No. 6 were for the sale of lottery tickets less
Licensee’s commissions and credits for the amounts of cash prizes Licensee paid.

II. CONCLUSIONS OF LAW

L The Texas Lottery Commission (the Commission) has jurisdiction over this matter pursuant
to the Texas Lottery Act (the Act), Tex. Gov't Code Ann. § 466.155.

2; The State Office of Administrative Hearings has jurisdiction over matters related to the
hearing in this proceeding, including the authority to issue a proposal for decision with
proposed findings of fact and conclusions of law, pursuant to Tex. Gov't Code Ann. ch. 2003.

3: Based upon Findings of Fact Nos. 2 and 3, proper and timely notice of the hearing was
effected upon Licensee pursuant to the Administrative Procedure Act, Tex. Gov't Code Ann.
§§2001.051-2001.052, § 466.155(b) of the Act, and 16 Tex. Admin. Code § 401.205(a)(4).

4, Based on Findings of Fact Nos. 3 and 5, and Conclusion of Law No. 3, a default should be
entered against Respondent pursuant to 1 Tex. Admin. Code § 155.501.
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5. Based on Findings of Fact Nos. 6 and 7, Licensee violated § 466.351 of the Act and 16 Tex.
Admin. Code § 401.351, which require the timely deposit of lottery ticket sales proceeds into
a bank account to be held in trust for and owed to the Commission.

6. Based on Findings of Fact Nos. 6 and 7, Licensee violated 16 Tex. Admin. Code § 401.352,
which requires a licensee to have sufficient funds on deposit to cover electronic transfers of
funds to the Commission.

7. Pursuant to the Act and 16 Tex. Admin. Code §§ 401.158 and 401.352, the Commission has
authority to suspend or revoke a lottery sales agent’s license for the violations described in
the foregoing Conclusions of Law.

8. Based on the foregoing Conclusions of Law, the Commission is warranted in revoking Texas
Lottery Sales Agent License Number 153115, issued to Oxnoble, LLC, Agent d/b/a Oxnoble
Liquor of Houston, Texas.

SIGNED May S5, 2016.

o O L
ARD

HENRY D. C
ADMINISTRATIVE LAW JUDGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS
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Lesh G. Ginn
Chief Administrative Law Judge
May 5, 2016
Gary Grief VIA E-MAIL

Executive Director

Texas Lottery Commission
611 East 6th Street

Austin, Texas 78701

RE: Docket No. 362-16-2637; Texas Lottery Commission v. Raya Trading
Inc., Agent, d/b/a Sunmart #194, License No. 173479

Dear Mr. Grief:

Please find enclosed a Proposal for Decision in this case. It contains my recommendation
and underlying rationale.

Exceptions and replies may be filed by any party in accordance with Texas
Administrative Code title 1, § 155.507(c), a SOAH rule found at <www.soah.state.tx.us>.

Sincerely,
A (.
: - _,/‘:"/ —_— ’
Henry D. Card -
Administrative Law Judge
HDC/Ig
cc: Stephen White, Assistant General Counsel, Texas Lottery Commission, 611 E. 6”‘, Austin Texas 78701 - VIA E-MAIL

Raya Trading Inc., Agent, d/b/a Sunmart #194, 660 Sawdust Rd., Spring, TX 77380 - YIA REGULAR MAIL

300 W. 15" Street, Suite 502, Austin, Texas 78701/ P.O. Box 13025, Austin, Texas 78711-3025
512.475.4993 (Main) 512.475.3445 (Docketing) 512.322.2061 (Fax)
www.soah.state.tx.us
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TEXAS LOTTERY COMMISSION BEFORE THE STATE OFFICE
LOTTERY OPERATIONS DIVISION,

Petitioner

V.
OF

RAYA TRADING, INC., AGENT

D/B/A SUNMART #194

SALES AGENT LICENSE NO. 173479,
Respondent
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ADMINISTRATIVE HEARINGS

PROPOSAL FOR DECISION

The staff of the Texas Lottery Commission (Staff) seeks the revocation of a lottery sales
agent’s license held by Raya Trading, Inc., Agent d/b/a Sunmart #194 (Lic'ensee) on the grounds that
it failed to have sufficient funds available to cover electronic funds transfers to the account of the
Texas Lottery Commission (the Commission). The Administrative Law Judge (ALJ) recommends

revocation of the license.

On March 17, 2016, a hearing to consider Staff’s allegations was conducted by
ALJ Henry D. Card, at the State Office of Administrative Hearings, William P. Clements Building,
300 W. 15" Street, Fourth Floor, Austin, Texas. Staff appeared through Stephen White, Assistant
General Counsel for the Commission. Licensee did not appear and was not represented at the
hearing. After Staff established jurisdiction and notice as required by law, the hearing proceeded on
a default basis. Therefore, the allegations and applicable law are discussed only in the Findings of

Fact and Conclusions of Law below.
I. FINDINGS OF FACT

1. Raya Trading, Inc., Agent d/b/a Sunmart #194 (Licensee), Spring, Texas, is a lottery sales
agent licensed by the Texas Lottery Commission (the Commission). Licensee holds license
number 173479.
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2. On February 25, 2016, staff of the Commission sent a notice of hearing informing Licensee
of the final hearing date, location of the hearing, and the allegations it intended to prove at
the hearing; the notice was sent by certified mail, return receipt requested to Licensee’s
address as it appears in the Commission’s records.

3. The notice of hearing advised Licensee in 12-point bold face type that failure to appear at the
hearing would result in the factual allegations in the notice being admitted as true, and that
the relief sought in the notice may be granted by default.

4. The hearing described in Finding of Fact No. 2 was held on March 17, 2016, in the
William P. Clements Building, 300 W. 15" Street, Fourth Floor, Austin, Texas.

5. Licensee did not appear and was not represented at the hearing.

6. On January 21, 2016, Licensee failed to have sufficient funds in the amount of $5,576.87
available to cover an electronic transfer of funds to the Commission’s account and owed the
Commission that amount for the sale of lottery tickets.

7. The amounts described in Finding of Fact No. 6 were for the sale of lottery tickets less
Licensee’s commissions and credits for the amounts of cash prizes Licensee paid.

II. CONCLUSIONS OF LAW

Iy The Texas Lottery Commission (the Commission) has jurisdiction over this matter pursuant
to the Texas Lottery Act (the Act), Tex. Gov't Code Ann. § 466.155.

2. The State Office of Administrative Hearings has jurisdiction over matters related to the
hearing in this proceeding, including the authority to issue a proposal for decision with
proposed findings of fact and conclusions of law, pursuant to Tex. Gov't Code Ann. ch. 2003.

3. Based upon Findings of Fact Nos. 2 and 3, proper and timely notice of the hearing was
effected upon Licensee pursuant to the Administrative Procedure Act, Tex. Gov't Code Ann.
§§ 2001.051-2001.052, § 466.155(b) of the Act, and 16 Tex. Admin. Code § 401.205(a)(4).

4. Based on Findings of Fact Nos. 3 and 5, and Conclusion of Law No. 3, a default should be
entered against Respondent pursuant to 1 Tex. Admin. Code § 155.501.

5 Based on Findings of Fact Nos. 6 and 7, Licensee violated § 466.351 of the Act and 16 Tex.
Admin. Code § 401.351, which require the timely deposit of lottery ticket sales proceeds into
a bank account to be held in trust for and owed to the Commission.

6. Based on Findings of Fact Nos. 6 and 7, Licensee violated 16 Tex. Admin. Code § 401.352,
which requires a licensee to have sufficient funds on deposit to cover electronic transfers of
funds to the Commission.
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7: Pursuant to the Act and 16 Tex. Admin. Code §§ 401.158 and 401.352, the Commission has
authority to suspend or revoke a lottery sales agent’s license for the violations described in
the foregoing Conclusions of Law.

8. Based on the foregoing Conclusions of Law, the Commission is warranted in revoking Texas
Lottery Sales Agent License Number 173479, issued to Raya Trading, Inc., Agent d/b/a
Sunmart #194 of Spring, Texas.

SIGNED May 5, 2016.

O L

HENRY D. CARKD
ADMINIST RAT]VE LAW JUDGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS
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Lesli G. Ginn
Chief Administrative Law Judge
May 5, 2016
Gary Grief VIA E-MAIL

Executive Director

Texas Lottery Commission
611 East 6th Street

Austin, Texas 78701

RE: Docket No. 362-16-2638; Texas Lottery Commission v. D & H Food
Mart Inc., Agent, d/b/a, Bengel Mart, License No. 178078

Dear Mr. Grief:

Please find enclosed a Proposal for Decision in this case. It contains my recommendation
and underlying rationale.

Exceptions and replies may be filed by any party in accordance with Texas
Administrative Code title 1, § 155.507(c), a SOAH rule found at <www.soah.state.tx.us>.

Sincerely,
"
/‘/ ) ( /
- = _./__,’_/ = ’

Henry D. C4rd

Administrative Law Judge
HDC/lg
cc: Stephen White, Assistant General Counsel, Texas Lottery Commission, 611 E. 6™ Austin Texas 78701 - VIA E-MAIL

D & H Food Mart Inc., Agent d/b/a Bengel Mart, 7915 Chatham Spring, Cypress, TX 77433 - VIA REGULAR MAIL

300 W. 15™ Street, Suite 502, Austin, Texas 78701/ P.O. Box 13025, Austin, Texas 78711-3025
512.475.4993 (Main) 512.475.3445 (Docketing) 512.322.2061 (Fax)
www.soah.state.tx.us



SOAH DOCKET NO. 362-16-2638

TEXAS LOTTERY COMMISSION BEFORE THE STATE OFFICE
LOTTERY OPERATIONS DIVISION,

Petitioner

V.
OF
D & H FOOD MART, INC., AGENT
D/B/A BENGAL MART

SALES AGENT LICENSE NO. 178078,

Respondent ADMINISTRATIVE HEARINGS
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PROPOSAL FOR DECISION

The staff of the Texas Lottery Commission (Staff) seeks the revocation of a lottery sales
agent’s license held by D & H Food Mart, Inc., Agent d/b/a Bengal Mart (Licensee) on the grounds
that it failed to have sufficient funds available to cover electronic funds transfers to the account of
the Texas Lottery Commission (the Commission). The Administrative Law Judge (ALIJ)

recommends revocation of the license.

On March 17, 2016, a hearing to consider Staff’s allegations was conducted by
ALJ Henry D. Card, at the State Office of Administrative Hearings, William P. Clements Building,
300 W. 15" Street, Fourth Floor, Austin, Texas. Staff appeared through Stephen White, Assistant
General Counsel for the Commission. Licensee did not appear and was not represented at the
hearing. After Staff established jurisdiction and notice as required by law, the hearing proceeded on
a default basis. Therefore, the allegations and applicable law are discussed only in the Findings of

Fact and Conclusions of Law below.

I. FINDINGS OF FACT

1. D & H Food Mart, Inc., Agent d/b/a Bengal Mart (Licensee), Cypress, Texas, is a lottery
sales agent licensed by the Texas Lottery Commission (the Commission). Licensee holds
license number 178078.
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2 On February 25, 2016, staff of the Commission sent a notice of hearing informing Licensee
of the final hearing date, location of the hearing, and the allegations it intended to prove at
the hearing; the notice was sent by certified mail, return receipt requested to Licensee’s
address as it appears in the Commission’s records.

3. The notice of hearing advised Licensee in 12-point bold face type that failure to appear at the
hearing would result in the factual allegations in the notice being admitted as true, and that
the relief sought in the notice may be granted by default.

4, The hearing described in Finding of Fact No. 2 was held on March 17, 2016, in the
William P. Clements Building, 300 W. 15® Street, Fourth Floor, Austin, Texas.

5, Licensee did not appear and was not represented at the hearing.

6. On the following dates Licensee failed to have sufficient funds available to cover an
electronic transfer of funds to the Commission’s account and owed the Commission the
amounts listed below for the sale of lottery tickets:

(a) November 12, 2015, in the amount of $928.05; and
(b) January 21, 2016, in the amount of $1,342.00.

7] The amounts described in Finding of Fact No. 6 were for the sale of lottery tickets less
Licensee’s commissions and credits for the amounts of cash prizes Licensee paid.

II. CONCLUSIONS OF LAW

J 5 The Texas Lottery Commission (the Commission) has jurisdiction over this matter pursuant
to the Texas Lottery Act (the Act), Tex. Gov't Code Ann. § 466.155.

2 The State Office of Administrative Hearings has jurisdiction over matters related to the
hearing in this proceeding, including the authority to issue a proposal for decision with
proposed findings of fact and conclusions of law, pursuant to Tex. Gov't Code Ann. ch. 2003.

3. Based upon Findings of Fact Nos. 2 and 3, proper and timely notice of the hearing was
effected upon Licensee pursuant to the Administrative Procedure Act, Tex. Gov't Code Ann.
§§2001.051-2001.052, § 466.155(b) of the Act, and 16 Tex. Admin. Code § 401.205(a)(4).

4. Based on Findings of Fact Nos. 3 and 5, and Conclusion of Law No. 3, a default should be
entered against Respondent pursuant to 1 Tex. Admin. Code § 155.501.

5. Based on Findings of Fact Nos. 6 and 7, Licensee violated § 466.351 of the Act and 16 Tex.
Admin. Code § 401.351, which require the timely deposit of lottery ticket sales proceeds into
a bank account to be held in trust for and owed to the Commission.
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6. Based on Findings of Fact Nos. 6 and 7, Licensee violated 16 Tex. Admin. Code § 401.352,
which requires a licensee to have sufficient funds on deposit to cover electronic transfers of
funds to the Commission.

7= Pursuant to the Act and 16 Tex. Admin. Code §§ 401.158 and 401.352, the Commission has
authority to suspend or revoke a lottery sales agent’s license for the violations described in
the foregoing Conclusions of Law.

8. Based on the foregoing Conclusions of Law, the Commission is warranted in revoking Texas
Lottery Sales Agent License Number 178078, issued to D & H Food Mart, Inc., Agent d/b/a
Bengal Mart of Cypress, Texas.

SIGNED May 5, 2016.

/L@Q éﬂ

HENRY D. CARD
ADMINIS IRATIVL LAW JUDGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS
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RECEIVED

Lesli G. Ginn
Chief Administrative Law Judge

May 5, 2016

Gary Grief VIA E-MAIL

Executive Director

Texas Lottery Commission
611 East 6th Street

Austin, Texas 78701

RE: Docket No. 362-16-2639; Texas Lottery Commission v. JB Super Stop
Inc., Agent, d/b/a Tiger’s Den, License No. 178370

Dear Mr. Grief:

Please find enclosed a Proposal for Decision in this case. It contains my recommendation
and underlying rationale.

Exceptions and replies may be filed by any party in accordance with Texas
Administrative Code title 1, § 155.507(c), a SOAH rule found at <www.soah.state.tx.us>.

Sincerely,

/L( &

Henry D
Admmlstratlve Law Judge

HDC/lg

cc: Stephen White, Assistant General Counsel, Texas Lottery Commission, 611 E. 6™ Austin Texas 78701 - VIA E-MAIL
JB Super Stop Inc., Agent, d/b/a Tiger’s Den, 1108 Discovery St., Plano, TX 75094-4611 - VIA REGULAR MAIL

300 W. 15" Street, Suite 502, Austin, Texas 78701/ P.O. Box 13025, Austin, Texas 78711-3025
512.475.4993 (Main) 512.475.3445 (Docketing) 512.322.2061 (Fax)
www.soah.state.tx.us
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TEXAS LOTTERY COMMISSION BEFORE THE STATE OFFICE
LOTTERY OPERATIONS DIVISION,

Petitioner

V.
OF
JB SUPER STOP, INC. AGENT

D/B/A TIGER’S DEN

SALES AGENT LICENSE NO. 178370,

Respondent ADMINISTRATIVE HEARINGS
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PROPOSAL FOR DECISION

The staff of the Texas Lottery Commission (Staff) seeks the revocation of a lottery sales
agent’s license held by JB Super Stop, Inc., Agent d/b/a Tiger’s Den (Licensee) on the grounds that it
failed to have sufficient funds available to cover electronic funds transfers to the account of the
Texas Lottery Commission (the Commission). The Administrative Law Judge (ALJ) recommends

revocation of the license.

On March 17, 2016, a hearing to consider Staff’s allegations was conducted by
ALJ Henry D. Card, at the State Office of Administrative Hearings, William P. Clements Building,
300 W. 15™ Street, Fourth Floor, Austin, Texas. Staff appeared through Stephen White, Assistant
General Counsel for the Commission. Licensee did not appear and was not represented at the
hearing. After Staff established jurisdiction and notice as required by law, the hearing proceeded on
a default basis. Therefore, the allegations and applicable law are discussed only in the Findings of

Fact and Conclusions of Law below.

1. FINDINGS OF FACT

1. JB Super Stop, Inc., Agent d/b/a Tiger’s Den (Licensee), Plano, Texas, is a lottery sales agent
licensed by the Texas Lottery Commission (the Commission). Licensee holds license
number 178370.
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2. On February 25, 2016, staff of the Commission sent a notice of hearing informing Licensee
of the final hearing date, location of the hearing, and the allegations it intended to prove at
the hearing; the notice was sent by certified mail, return receipt requested to Licensee’s
address as it appears in the Commission’s records.

R The notice of hearing advised Licensee in 12-point bold face type that failure to appear at the
hearing would result in the factual allegations in the notice being admitted as true, and that
the relief sought in the notice may be granted by default.

4. The hearing described in Finding of Fact No. 2 was held on March 17, 2016, in the
William P. Clements Building, 300 W. 15™ Street, Fourth Floor, Austin, Texas.

5. Licensee did not appear and was not represented at the hearing.

6. On the following dates Licensee failed to have sufficient funds available to cover an
electronic transfer of funds to the Commission’s account and owed the Commission the
amounts listed below for the sale of lottery tickets:

(a) June 3, 2015, in the amount of $1,153.97;

(b) June 24, 2015, in the amount of $3,847.20;

(c) November 18, 2015, in the amount of $3,082.10;
(d) January 21, 2016, in the amount of $7,954.45; and
(e) January 27, 2016, in the amount of $2,085.42.

7. The amounts described in Finding of Fact No. 6 were for the sale of lottery tickets less
Licensee’s commissions and credits for the amounts of cash prizes Licensee paid.

II. CONCLUSIONS OF LAW

| ¥ The Texas Lottery Commission (the Commission) has jurisdiction over this matter pursuant
to the Texas Lottery Act (the Act), Tex. Gov't Code Ann. § 466.155.

2. The State Office of Administrative Hearings has jurisdiction over matters related to the
hearing in this proceeding, including the authority to issue a proposal for decision with
proposed findings of fact and conclusions of law, pursuant to Tex. Gov't Code Ann. ch. 2003.

8 Based upon Findings of Fact Nos. 2 and 3, proper and timely notice of the hearing was
effected upon Licensee pursuant to the Administrative Procedure Act, Tex. Gov't Code Ann.
§§ 2001.051-2001.052, § 466.155(b) of the Act, and 16 Tex. Admin. Code § 401.205(2)(4).

4. Based on Findings of Fact Nos. 3 and 5, and Conclusion of Law No. 3, a default should be
entered against Respondent pursuant to 1 Tex. Admin. Code § 155.501.
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5. Based on Findings of Fact Nos. 6 and 7, Licensee violated § 466.351 of the Act and 16 Tex.
Admin. Code § 401.351, which require the timely deposit of lottery ticket sales proceeds into
a bank account to be held in trust for and owed to the Commission.

6. Based on Findings of Fact Nos. 6 and 7, Licensee violated 16 Tex. Admin. Code § 401.352,
which requires a licensee to have sufficient funds on deposit to cover electronic transfers of
funds to the Commission.

7. Pursuant to the Act and 16 Tex. Admin. Code §§ 401.158 and 401.352, the Commission has
authority to suspend or revoke a lottery sales agent’s license for the violations described in
the foregoing Conclusions of Law.

8. Based on the foregoing Conclusions of Law, the Commission is watranted in revoking
Texas Lottery Sales Agent License Number 178370, issued to JB Super Stop, Inc., Agent
d/b/a Tiger’s Den of Plano, Texas.

SIGNED May 5, 2016.

i (D C,ﬁ

HENEY D. CARD .
ADMINISTRATIVE LAW JUDGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS
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Lesli G. Ginn
Chief Administrative Law Judge

May 5, 2016

Gary Grief VIA E-MAIL
Executive Director

Texas Lottery Commission

611 East 6th Street

Austin, Texas 78701

RE: Docket No. 362-16-2640; Texas Lottery Commission v. Campos
Guerrero LLC, Agent, d/b/a Campos Meat Market, License No.
178486

Dear Mr. Grief:

Please find enclosed a Proposal for Decision in this case. It contains my recommendation
and underlying rationale.

Exceptions and replies may be filed by any party in accordance with Texas
Administrative Code title 1, § 155.507(c), a SOAH rule found at <www.soah.state.tx.us>.

Sincerely,

//?CD QK/

Administrative Law Judge

HDC/lg

cc: Stephen White, Assistant General Counsel, Texas Lottery Commission, 611 E. 6™ Austin Texas 78701 - VIA E-MAIL
Campos Guerrero LLC, Agent, d/b/a Campos Meat Market, 14045 FM 2100 RD, Suite 170, Crosby, TX 77532-6669 -

VIA REGULAR MAIL

300 W. 15™ Street, Suite 502, Austin, Texas 78701/ P.O. Box 13025, Austin, Texas 78711-3025
512.475.4993 (Main) 512.475.3445 (Docketing) 512.322.2061 (Fax)
www.soah.state.tx.us
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TEXAS LOTTERY COMMISSION BEFORE THE STATE OFFICE
LOTTERY OPERATIONS DIVISION,

Petitioner

V.
OF
CAMPOS GUERRERO, LLC, AGENT
D/B/A CAMPOS MEAT MARKET

SALES AGENT LICENSE NO. 178486,

Respondent ADMINISTRATIVE HEARINGS
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PROPOSAL FOR DECISION

The staff of the Texas Lottery Commission (Staff) seeks the revocation of a lottery sales
agent’s license held by Campos Guerrero, LLC, Agent d/b/a Campos Meat Market (Licensee) on the
grounds that it failed to have sufficient funds available to cover electronic funds transfers to the
account of the Texas Lottery Commission (the Commission). The Administrative Law Judge (ALJ)

recommends revocation of the license.

On March 17, 2016, a hearing to consider Staff’s allegations was conducted by
ALJ Henry D. Card, at the State Office of Administrative Hearings, William P. Clements Building,
300 W. 15™ Street, Fourth Floor, Austin, Texas. Staff appeared through Stephen White, Assistant
General Counsel for the Commission. Licensee did not appear and was not represented at the
hearing. After Staff established jurisdiction and notice as required by law, the hearing proceeded on
a default basis. Therefore, the allegations and applicable law are discussed only in the Findings of

Fact and Conclusions of Law below.

I. FINDINGS OF FACT

1. Campos Guerrero, LLC, Agent d/b/a Campos Meat Market (Licensee), Crosby, Texas, is a
lottery sales agent licensed by the Texas Lottery Commission (the Commission). Licensee
holds license number 178486.
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2. On February 25, 2016, staff of the Commission sent a notice of hearing informing Licensee
of the final hearing date, location of the hearing, and the allegations it intended to prove at
the hearing; the notice was sent by certified mail, return receipt requested to Licensee’s
address as it appears in the Commission’s records.

3. The notice of hearing advised Licensee in 12-point bold face type that failure to appear at the
hearing would result in the factual allegations in the notice being admitted as true, and that
the relief sought in the notice may be granted by default.

4. The hearing described in Finding of Fact No. 2 was held on March 17, 2016, in the
William P. Clements Building, 300 W. 15™ Street, Fourth Floor, Austin, Texas.

5. Licensee did not appear and was not represented at the hearing.

6. On the following dates Licensee failed to have sufficient funds available to cover an
electronic transfer of funds to the Commission’s account and owed the Commission the
amounts listed below for the sale of lottery tickets:

(a) July 29, 2015, in the amount of $214.65;

(b) August 12, 2015, in the amount of $2.75;

(o) September 16, 2015, in the amount of $342.90; and
(b) January 21, 2016, in the amount of $669.00.

(L The amounts described in Finding of Fact No. 6 were for the sale of lottery tickets less
Licensee’s commissions and credits for the amounts of cash prizes Licensee paid.

II. CONCLUSIONS OF LAW

1. The Texas Lottery Commission (the Commission) has jurisdiction over this matter pursuant
to the Texas Lottery Act (the Act), Tex. Gov't Code Ann. § 466.155.

2. The State Office of Administrative Hearings has jurisdiction over matters related to the
hearing in this proceeding, including the authority to issue a proposal for decision with
proposed findings of fact and conclusions of law, pursuant to Tex. Gov't Code Ann. ch. 2003.

3. Based upon Findings of Fact Nos. 2 and 3, proper and timely notice of the hearing was
effected upon Licensee pursuant to the Administrative Procedure Act, Tex. Gov't Code Ann.
§§2001.051-2001.052, § 466.155(b) of the Act, and 16 Tex. Admin. Code § 401.205(a)(4).

4, Based on Findings of Fact Nos. 3 and 5, and Conclusion of Law No. 3, a default should be
entered against Respondent pursuant to 1 Tex. Admin. Code § 155.501.

5. Based on Findings of Fact Nos. 6 and 7, Licensee violated § 466.351 of the Act and 16 Tex.
Admin. Code § 401.351, which require the timely deposit of lottery ticket sales proceeds into
a bank account to be held in trust for and owed to the Commission.
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6. Based on Findings of Fact Nos. 6 and 7, Licensee violated 16 Tex. Admin. Code § 401.352,
which requires a licensee to have sufficient funds on deposit to cover electronic transfers of
funds to the Commission.

7 Pursuant to the Act and 16 Tex. Admin. Code §§ 401.158 and 401.352, the Commission has
authority to suspend or revoke a lottery sales agent’s license for the violations described in
the foregoing Conclusions of Law.

8. Based on the foregoing Conclusions of Law, the Commission is warranted in revoking Texas
Lottery Sales Agent License Number 178486, issued to Campos Guetrero, LLC, Agent d/b/a
Campos Meat Market of Crosby, Texas.

SIGNED May 5, 2016.

/zﬂ/;Q (/&

HENRY D. CAKI
ADMINISTRATIVE LAW JUDGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS
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Chief Administrative Law Judge
May 5, 2016
Gary Grief VIA E-MAIL

Executive Director

Texas Lottery Commission
611 East 6th Street

Austin, Texas 78701

RE: Docket No. 362-16-2641; Texas Lottery Commission v. First
Interactive Inc., Agent, d/b/a I-35 Texaco, License No. 180073

Dear Mr. Grief:

Please find enclosed a Proposal for Decision in this case. It contains my recommendation
and underlying rationale.

Exceptions and replies may be filed by any party in accordance with Texas
Administrative Code title 1, § 155.507(c), a SOAH rule found at <www.soah.state.tx.us>.

Sincerely,

o~

Henry D. CQard
Administrative Law Judge

HDC/lg

ce: Stephen White, Assistant General Counsel, Texas Lottery Commission, 611 E. 6™ Austin Texas 78701 - VIA E-MAIL
First Interactive Inc., Agent, d/b/a I-35 Texaco, 6005 SRL Thomton Freeway, Dallas, TX 75232 - VIA REGULAR
MAIL

300 W. 15" Street, Suite 502, Austin, Texas 78701/ P.O. Box 13025, Austin, Texas 78711-3025
512.475.4993 (Main) 512.475.3445 (Docketing) 512.322.2061 (Fax)
www.soah.state.tx.us



SOAH DOCKET NO. 362-16-2641

TEXAS LOTTERY COMMISSION BEFORE THE STATE OFFICE

LOTTERY OPERATIONS DIVISION,
Petitioner

V.

OF

FIRST INTERACTIVE, INC., AGENT

D/B/A 135 TEXACO

SALES AGENT LICENSE NO. 180073,
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PROPOSAL FOR DECISION

The staff of the Texas Lottery Commission (Staff) seeks the revocation of a lottery sales
agent’s license held by First Interactive, Inc., Agent d/b/a I35 Texaco (Licensee) on the grounds that
it failed to have sufficient funds available to cover electronic funds transfers to the account of the

Texas Lottery Commission (the Commission). The Administrative Law Judge (ALJ) recommends

revocation of the license.

On March 17, 2016, a hearing to consider Staff’s allegations was conducted by
ALJ Henry D. Card, at the State Office of Administrative Hearings, William P. Clements Building,
300 W. 15" Street, Fourth Floor, Austin, Texas. Staff appeared through Stephen White, Assistant
General Counsel for the Commission. Licensee did not appear and was not represented at the
hearing. After Staff established jurisdiction and notice as required by law, the hearing proceeded on
a default basis. Therefore, the allegations and applicable law are discussed only in the Findings of

Fact and Conclusions of Law below.
1. FINDINGS OF FACT

1. First Interactive, Inc., Agent d/b/a I 35 Texaco (Licensee), Dallas, Texas, is a lottery sales
agent licensed by the Texas Lottery Commission (the Commission). Licensee holds license

number 180073.
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2. On February 25, 2016, staff of the Commission sent a notice of hearing informing Licensee
of the final hearing date, location of the hearing, and the allegations it intended to prove at
the hearing; the notice was sent by certified mail, return receipt requested to Licensee’s
address as it appears in the Commission’s records.

3 The notice of hearing advised Licensee in 12-point bold face type that failure to appear at the
hearing would result in the factual allegations in the notice being admitted as true, and that
the relief sought in the notice may be granted by default.

4, The hearing described in Finding of Fact No. 2 was held on March 17, 2016, in the
William P. Clements Building, 300 W. 15™ Street, Fourth Floor, Austin, Texas.

S} Licensee did not appear and was not represented at the hearing.

6. On January 21, 2016, Licensee failed to have sufficient funds in the amount of $3.429.30
available to cover an electronic transfer of funds to the Commission’s account and owed the
Commission that amount for the sale of lottery tickets.

7. The amounts described in Finding of Fact No. 6 were for the sale of lottery tickets less
Licensee’s commissions and credits for the amounts of cash prizes Licensee paid.

II. CONCLUSIONS OF LAW

1, The Texas Lottery Commission (the Commission) has jurisdiction over this matter pursuant
to the Texas Lottery Act (the Act), Tex. Gov't Code Ann. § 466.155.

2. The State Office of Administrative Hearings has jurisdiction over matters related to the
hearing in this proceeding, including the authority to issue a proposal for decision with
proposed findings of fact and conclusions of law, pursuant to Tex. Gov't Code Ann. ch. 2003.

3. Based upon Findings of Fact Nos. 2 and 3, proper and timely notice of the hearing was
effected upon Licensee pursuant to the Administrative Procedure Act, Tex. Gov't Code Ann.
§§ 2001.051-2001.052, § 466.155(b) of the Act, and 16 Tex. Admin. Code § 401.205(a)(4).

4. Based on Findings of Fact Nos. 3 and 5, and Conclusion of Law No. 3, a default should be
entered against Respondent pursuant to 1 Tex. Admin. Code § 155.501.

S Based on Findings of Fact Nos. 6 and 7, Licensee violated § 466.351 of the Act and 16 Tex.
Admin. Code § 401.351, which require the timely deposit of lottery ticket sales proceeds into
a bank account to be held in trust for and owed to the Commission.

6. Based on Findings of Fact Nos. 6 and 7, Licensee violated 16 Tex. Admin. Code § 401.352,
which requires a licensee to have sufficient funds on deposit to cover electronic transfers of
funds to the Commission.
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A Pursuant to the Act and 16 Tex. Admin. Code §§ 401.158 and 401.352, the Commission has
authority to suspend or revoke a lottery sales agent’s license for the violations described in
the foregoing Conclusions of Law.

8. Based on the foregoing Conclusions of Law, the Commission is warranted in revoking
Texas Lottery Sales Agent License Number 180073, issued to First Interactive, Inc., Agent
d/b/a135 Texaco of Dallas, Texas.

SIGNED May 5, 2016.

/JﬁmQ C/ﬁ

HENRY D. CARD
ADMINISTRATIVE LAW JUDGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS
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GENERAL COUNSEL

Lesli G. Ginn
Chief Administrative Law Judge

May 16, 2016

Gary Grief VIA E-MAIL

Executive Director

Texas Lottery Commission
611 East 6th Street

Austin, Texas 78701

RE: Docket No. 362-16-3265; Texas Lottery Commission v. Keyaan
Enterprise Inc., Agent, d/b/a La Viva Grocery, License No. 178381

Dear Mr. Grief:

Please find enclosed a Proposal for Decision in this case. It contains my recommendation
and underlying rationale.

Exceptions and replies may be filed by any party in accordance with Texas
Administrative Code title 1, § 155.507(c), a SOAH rule found at <www.soah.state.tx.us>.

Sincergly,

Gary W. Elkins
Administrative Law'Judge
State Office of Administrative Hearings

GWE/ls
cc: Kristen Guthrie, Assistant General Counsel, Texas Lottery Commission, 611 E. 6™ Austin Texas 78701 - VIA E-

MAIL
Keyaan Enterprise Inc., 1307 Kyle Hill Lane, Sugar Land, TX 77479 -YIA REGULAR MAIL

300 W. 15" Street, Suite 504, Austin, Texas 78701/ P.O. Box 13025, Austin, Texas 78711-3025
512.475.4993 (Main) 512.475.3445 (Docketing) 512.475.4994 (Fax)
www.soah.texas.gov



'SOAH DOCKET NO. 362-16-3265

TEXAS LOTTERY COMMISSION BEFORE THE STATE OFFICE
LOTTERY OPERATIONS DIVISION,

Petitioner

V.
OF
KEYAAN ENTERPRISE, INC., AGENT
D/B/A LA VIVA GROCERY

SALES AGENT LICENSE NO. 178381,

Respondent ADMINISTRATIVE HEARINGS
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PROPOSAL FOR DECISION

The staff of the Texas Lottery Commission (Staff) seeks the revocation of a lottery sales
agent’s license held by Keyaan Enterprise, Inc., Agent d/b/a La Viva Grocery (Licensee) on the
grounds that it failed to have sufficient funds available to cover electronic funds transfers to the
account of the Texas Lottery Commission (the Commission). The Administrative Law Judge (ALJ)

recommends revocation of the license.

On April 14, 2016, a hearing to consider Staff’s allegations was conducted by ALJ Gary W.
Elkins, at the State Office of Administrative Hearings, William P. Clements Building, 300 W. 15"
Street, Fourth Floor, Austin, Texas. Staff appeared through Kristen Guthrie, Assistant General
Counsel for the Commission. Licensee did not appear and was not represented at the hearing. After
Staff established jurisdiction and notice as required by law, the hearing proceeded on a default basis.
Therefore, the allegations and applicable law are discussed only in the Findings of Fact and

Conclusions of Law below.

I. FINDINGS OF FACT

1. Keyaan Enterprise, Inc., Agent d/b/a La Viva Grocery (Licensee), Sugar Land, Texas, is a
lottery sales agent licensed by the Texas Lottery Commission (the Commission). Licensee
holds license number 178381.

2. On March 24, 2016, staff of the Commission sent notice of hearing informing Licensee of the
final hearing date, location of the hearing, and the allegations it intended to prove at the
hearing; the notice was sent by certified mail, return receipt requested to Licensee’s address
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as it appears in the Commission’s records.
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3. The notice of hearing advised Licensee in 12-point bold face type that failure to appear at the
hearing would result in the factual allegations in the notice being admitted as true, and that
the relief sought in the notice may be granted by default.

4. The hearing described in Finding of Fact No. 2 was held on April 14, 2016, in the William P.
Clements Building, 300 W. 15 Street, Fourth Floor, Austin, Texas.

5. Licensee did not appear and was not represented at the hearing.

6. On the following dates Licensee failed to have sufficient funds available to cover an
electronic transfer of funds to the Commission’s account and owed the Commission the
amounts listed below for the sale of lottery tickets:

(a) December 16, 2015, in the amount of $187.00; and
(b) February 18, 2016, in the amount of $320.60.

2 The amounts described in Finding of Fact No. 6 were for the sale of lottery tickets less
Licensee’s commissions and credits for the amounts of cash prizes Licensee paid.

II. CONCLUSIONS OF LAW

1. The Texas Lottery Commission (the Commission) has jurisdiction over this matter pursuant
to the Texas Lottery Act (the Act), Tex. Gov't Code Ann. § 466.155.

2. The State Office of Administrative Hearings has jurisdiction over matters related to the
hearing in this proceeding, including the authority to issue a proposal for decision with
proposed findings of fact and conclusions of law, pursuant to Tex. Gov't Code Ann. ch. 2003.

3. Proper and timely notice of the hearing was effected upon Licensee pursuant to the
Administrative Procedure Act, Tex. Gov't Code Ann. §§ 2001.051-2001.052, § 466.155(b) of
the Act, and 16 Tex. Admin. Code § 401.205(a)(4).

4. A default should be entered against Respondent pursuant to 1 Tex. Admin. Code § 155.501.

5. Licensee violated § 466.351 of the Act and 16 Tex. Admin. Code § 401.351, which require
the timely deposit of lottery ticket sales proceeds into a bank account to be held in trust for
and owed to the Commission.

6. Licensee violated 16 Tex. Admin. Code § 401.352, which requires a licensee to have
sufficient funds on deposit to cover electronic transfers of funds to the Commission.

T Pursuant to the Act and 16 Tex. Admin. Code §§ 401.158 and 401.352, the Commission has
authority to suspend or revoke a lottery sales agent’s license for the violations described in
the foregoing Conclusions of Law.
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8. The Commission is warranted in revoking Texas Lottery Sales Agent License Number
178381, issued to Keyaan Enterprise, Inc., Agent d/b/a La Viva Grocery of Sugar Land,
Texas.

SIGNED May 16, 2016.

STATE OFFICE OF ADMINISTRATIVE HEARINGS
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Lesli G. Gum
Chiet Adnmistrative Law Judge

May 11, 2016

Gary Grief ‘ : VIA E-MAIL
Executive Director

Texas Lottery Commission

611 East 6th Street

Austin, Texas 78701

RE: Docket No. 362-16-3590; Texas Lottery Commission v. GSA C-Stores
Inc., Agent, d/b/a Saving Food Store; License No.151465

Dear Mr. Grief:

Please find enclosed a Proposal for Decision in this case. It contains my recommendation
and underlying rationale.

Exceptions and replies may be filed by any party in accordance with Texas
Administrative Code title 1, § 155.507(c), a SOAH rule found at <www.soah.state.tx.us>.

Sincerely,

N0

Henry D. Card
Administrative Law Judge

HDC/lg

cc: Kristen Guthrie, Assistant General Counsel, Texas Lottery Commission, 611 E. 6™ Austin Texas 78701 - VIA E-

MAIL
Respondent Agent, address, zip -VIA REGULAR MAIL

300 W. 15™ Street, Suite 504, Austin, Texas 78701/ P.O. Box 13025, Austin, Texas 78711-3025
512.475.4993 (Main) 512.475.3445 (Docketing) 512.475.4994 (Fax)
www.soah.texas.gov



SOAH DOCKET NO. 362-16-3590

TEXAS LOTTERY COMMISSION § BEFORE THE STATE OFFICE
§

V. § OF
§

GSA C-STORES, INC., AGENT §

D/B/A SAVING FOOD STORE §

SALES AGENT LICENSE NO. 151465 § ADMINISTRATIVE HEARINGS

PROPOSAL FOR DECISION

The staff of the Texas Lottery Commission (Staff) requested the revocation of a lottery
sales agent’s license held by GSA C-Stores, Inc., Agent d/b/a Saving Food Store (Licensee) on
the grounds that Licensee failed to have sufficient funds available to cover electronic funds
transfers to the account of the Texas Lottery Commission (the Commission). The Administrative

Law Judge (ALJ) recommends revocation of the license.

On April 28, 2016, in Austin, Texas, ALJ Henry Card conducted a hearing to consider
Staff’s allegations. Kristen Guthrie, Assistant General Counsel, represented the Commission.
Licensee did not appear and was not represented at the hearing. After Staff established
jurisdiction and notice, the hearing proceeded on a default basis. Therefore, the allegations and

applicable law are discussed only in the Findings of Fact and Conclusions of Law below.

1. FINDINGS OF FACT

1. GSA C-Stores, Inc., Agent d/b/a Saving Food Store (Licensee), Houston, Texas, is a
lottery sales agent licensed by the Texas Lottery Commission (the Commission).
Licensee holds license number 151465.

2, On April 7, 2016, staff of the Commission (Staff) sent notice of hearing informing
Licensee of the final hearing date, location of the hearing, and the allegations it intended
to prove at the hearing. The notice was sent by certified mail, return receipt requested, to
Licensee’s address as it appears in the Commission’s records.
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3. The notice of hearing informed Licensee in 12-point, bold face type that failure to appear
at the hearing would result in the factual allegations in the notice of hearing being
admitted as true, and that the relief sought in the notice may be granted by default.

4. The hearing described in Finding of Fact No. 2 was held on April 28, 2016, at the
State Office of Administrative Hearings, located in the William P. Clements Building at
300 West 15 Street, Austin, Texas.

5. Licensee did not appear and was not represented at the hearing.

6. On March 2, 2016, Licensee failed to have sufficient funds available to cover an
electronic transfer of funds to the Commission’s account and owed the Commission
$792.54 for the sale of lottery tickets.

II. CONCLUSIONS OF LAW

Iy The Texas Lottery Commission (the Commission) has jurisdiction over this matter
pursuant to the Texas Lottery Act (the Act), Texas Government Code § 466.155.

2, The State Office of Administrative Hearings has jurisdiction over matters related to the
hearing in this proceeding, including the authority to issue a Proposal for Decision with
proposed Findings of Fact and Conclusions of Law, as provided by Texas Government
Code Chapter 2003.

3. Proper and timely notice of the hearing was effected upon Licensee pursuant to the
Administrative Procedure Act, Texas Government Code §§ 2001.051-2001.052;
§ 466.155(b) of the Act; and 16 Texas Administrative Code § 401.205(4).

4, A default should be entered against Licensee, pursuant to 1 Texas Administrative Code
§ 155.501.

5. Licensee violated § 466.351 of the Act and 16 Texas Administrative Code § 401.351,
which require the timely deposit of lottery ticket sales proceeds into a bank account to be
held in trust for and owed to the Commission.

6. Licensee violated 16 Texas Administrative Code §401.352, which requires a licensee to
have sufficient funds on deposit to cover electronic transfers of funds to the Commission.

T Pursuant to § 466.155 of the Act and 16 Texas Administrative Code §§ 401.158 and
401.352(a), the Commission has authority to suspend or revoke a lottery sales agent’s
license for the violations described in the foregoing Findings of Fact and Conclusions of
Law.
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8. The Commission is warranted in revoking Texas Lottery Sales Agent License No.
151465, issued to GSA C-Stores, Inc., Agent d/b/a Saving Food Store of Houston, Texas.

SIGNED May 11, 2016.

ADMINIS'i‘RATIVE LAW JUDGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS
























Commission Order No. 16-0042

Date: JULY 11, 2016

DOCKET NO. 362-16-0981.B

TEXAS LOTTERY COMMISSION § BEFORE THE TEXAS
PETITIONER §
§
VS. §
§
CAMILLE BERMEJO §
RESPONDENT § LOTTERY COMMISSION
ORDER OF THE COMMISSION

TO: Ms. Camille Bermejo
3131 Gordon Ave.
Fort Worth, TX 76110-3708

During open meeting at Austin, Texas, the Texas Lottery Commission finds that,
after proper and timely notice was given, the above-styled case was heard by an
Administrative Law Judge who made and filed a Proposal for Decision containing the
Administrative Law Judge’s Findings of Fact and Conclusions of Law. The Proposal for
Decision was properly served and all parties were given an opportunity to file exceptions
and replies as part of the record herein.

The Texas Lottery Commission, after review and due consideration of the
Proposal for Decision, and exceptions and replies filed, if any, adopts the Findings of
Fact and Conclusions of Law of the Administrative Law Judge as if fully set out and
separately stated herein. All proposed Findings of Fact and Conclusions of Law not

specifically adopted herein are hereby denied.

Page 1 of 2



Commission Order No. 16-0042

Date: JULY 11,2016

NOW, THEREFORE, IT IS ORDERED that the Respondent’s renewal
application for inclusion on the Registry is denied and her name should be removed from

the Registry of Approved Bingo Workers.

Passed and approved at the regular meeting of the Texas Lottery Commission at

Austin, Texas, on the 11 day of JULY. 2016.

Entered this 11™ day of JULY. 2016.

J. WINSTON KRAUSE, CHAIRMAN

CARMEN ARRIETA-CANDELARIA,
COMMISSIONER

PEGGY A. HEEG, COMMISSIONER

DOUG LOWE, COMMISSIONER

ROBERT RIVERA, COMMISSIONER

Page 2 of 2



Cathleen Parsley
Chief Administrative Law Judge

March 22, 2016

VIA E-MAIL

Gary Grief
Executive Director

Texas Lottery Commission
611 East 6th Street

Austin, Texas 78701

RE: Docket No. 362-16-0981.B; Texas Lottery Commission v. Camille

Bermejo

Dear Mr. Grief:
Please find enclosed a Proposal for Decision in this cas

and underlying rationale.

Exceptions and replies may be filed by any party in accordance with Texas
Administrative Code title 1, § 155.507(c), a SOAH rule found at <www.soah.state.tx.us>,

¢. It contains my recommendation

Sincergly,

- =
me =
. X
Gary W. Elkins = =
Administrative Law'Judge L r{s :
State Office of Administrative Hearings i,
¢ T -
= -
SPI > J,
GWE/Ls A
w
cc: Stephen White, Assistant General Counsel, Texas Lottery Commission, 611 E. 6", Austin Texas 78701 - VIA E-MAIL
Camille Bermejo, 3131 Gordon Avenue, Fort Worth, TX 76110-3708 -VIA REGULAR MAIL

300 W. 15" Street, Suite 502, Austin, Texas 78701/ P.O. Box 13025, Austin, Texas 78711-3025
512.475.4993 (Main) 512.475.3445 (Docketing) 512.322.2061 (Fax)
www.soah.state.tx.us



SOAH DOCKET NO. 362-16-0981.B

TEXAS LOTTERY COMMISSION, § BEFORE THE STATE OFFICE
Petitioner §
§
V. § OF
§
CAMILLE BERMEJO, §
Respondent § ADMINISTRATIVE HEARINGS
PROPOSAL FOR DECISION

The staff (Staff) of the Texas Lottery Commission (Commission) seeks to remove
Camille Bermejo (Respondent) from the Commission’s Registry of Approved Bingo Workers
(Registry) because Respondent pleaded guilty to the offense of aggravated assault with a deadly
weapon, for which she was sentenced to deferred adjudication with community supervision for a
period of 6 years. The Administrative Law Judge (ALJ) recommends that the Commission

remove Respondent’s name from the Registry.
I. JURISDICTION AND NOTICE

Neither jurisdiction nor notice was disputed, and they are addressed in the Findings of

Fact and Conclusions of Law.
II. PROCEDURAL HISTORY

On November 10, 2016, Staff issued a notice of hearing informing Respondent that a

hearing would be convened to consider allegations that she violated the Bingo Enabling Act.

The hearing convened and closed on January 25, 2016, before the State Office of
Administrative Hearings (SOAH) in Austin, Texas. AL)J Gary W. Elkins presided. Staff was
represented by Stephen White, Assistant General Counsel for the Commission. Respondent did
not appear at the hearing. After evidence of notice and jurisdiction was taken, Staff moved for a
default pursuant to 1 Texas Administrative Code § 155.501 based on Respondent’s failure to

appear. The ALJ granted the motion, and the allegations were deemed admitted.
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III. FINDINGS OF FACT

1. Camille Bermejo (Respondent) is on the Registry of Approved Bingo Workers
(Registry).
2. On January 21, 2015, Respondent signed and submitted to the Commission a renewal

application for the purpose of remaining on the Registry.

81 The Charitable Bingo Operations Division of the Texas Lottery Commission
(Commission) opposes Respondent’s application and seeks to remove her from the
Registry.

4, On September 21, 2015, the Commission’s staff (Staff) sent Respondent a notice of the
Commission’s intent to remove her from the Registry based on her plea of guilty to the
criminal offense of Aggravated Assault with a Deadly Weapon, a second degree felony,
and her placement on community supervision for a period of 6 years. The notice was
sent to Respondent at her last known address as shown in the Commission’s records:
3131 Gordon Ave., Fort Worth, Texas 761 10, by both United States first class mail and
certified mail, return receipt requested. The notice was delivered to Respondent on
September 24, 2015.

5. On November 10, 2015, Staff sent Respondent a Notice of Hearing via United States first
class mail and by certified mail, return receipt requested, to her address reflected in
Finding of Fact No. 4. The notice contained a statement of the time, place, and nature of
the hearing, a statement of matters asserted, and a statement of the legal authority and
Jurisdiction under which the hearing was to be held. The Notice of Hearing also
informed Respondent that her failure to appear at the hearing could result in the
allegations set forth in the Notice of Hearing being deemed admitted and the relief sought
by Staff being granted by default.

6. The hearing convened on January 25, 2016, before the State Office of Administrative
Hearings (SOAH), with Administrative Law Judge (ALJ) Gary W. Elkins presiding.

7. Staff appeared at the hearing and was represented by Stephen White, Assistant General
Counsel. Respondent did not appear. Based on Respondent’s failure to appear, the
hearing proceeded on a default basis, and the hearing closed the same day.

8. On September 4, 2013, in Cause No. 1314186D before the 371 District Court of Tarrant
County, Texas, Respondent pleaded guilty to the second degree felony offense of
Aggravated Assault with a Deadly Weapon. Respondent received deferred adjudication
and was placed on mandatory community supervision for a period of 6 years.

9. Respondent has not completed her period of community supervision.
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IV. CONCLUSIONS OF LAW

1. The Commission has jurisdiction over this matter pursuant to the Bingo Enabling Act
(the Act), Texas Occupations Code §§ 2001.051 and .353; Texas Government Code
§ 467.101.

2 SOAH has jurisdiction over matters related to the hearing in this proceeding, including

the authority to issue a proposal for decision with findings of fact and conclusions of law,
pursuant to Texas Government Code ch. 2003.

3. Proper and timely notice of the hearing was effected upon Respondent. Tex. Gov’t Code
ch. 2001.
4. The allegations in the Commission’s Notice of Hearing were deemed admitted based on

Respondent’s failure to appear at the hearing. 1 Tex. Admin. Code § 155.501.

5. A registrant on the Registry is a licensee within the meaning of 16 Texas Administrative
Code § 401.227(6) and is therefore subject to the provisions of Texas Occupations Code
§ 2001.554.

6. Pursuant to Texas Occupations Code § 33.021(d)(1)(B)(i), a licensing authority may
consider a person to have been convicted of an offense, regardless of whether the
proceedings were dismissed and the person was discharged, if the person has not
completed the period of community supervision or the person completed the period of
supervision less than 5 years before the date the person applied for the license.

7/ Respondent’s renewal application for inclusion on the Registry should be denied, and her
name should be removed from the Registry.

SIGNED March 22, 2016.

GARY W, "!@' Y
ADMINISTRATIVE LAW JUDGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS






Commission Order No. 16-0043

Date: JULY 11,2016
DOCKET NO. 362-15-5571.B

TEXAS LOTTERY COMMISSION § BEFORE THE TEXAS
PETITIONER §

§
VS. §

§
HABITABLE SPACES §
APPLICANT § LOTTERY COMMISSION

ORDER OF THE COMMISSION

TO:  Mr. Christopher Heinemeier
Habitable Spaces
3050 FM 1104
Kingsbury, TX 78638-2533
Mr. Eddie Heinemeier

3239-1 Rustic Oak
San Antonio, TX 78261

During open meeting at Austin, Texas, the Texas Lottery Commission finds that,
after proper and timely notice was given, the above-styled case was heard by an
Administrative Law Judge who made and filed a Proposal for Decision containing the
Administrative Law Judge’s Findings of Fact and Conclusions of Law. The Proposal for
Decision was properly served and all parties were given an opportunity to file exceptions
and replies as part of the record herein.

The Texas Lottery Commission, after review and due consideration of the
Proposal for Decision, and exceptions and replies filed, if any, adopts the Findings of
Fact and Conclusions of Law of the Administrative Law Judge as if fully set out and
separately stated herein. All proposed Findings of Fact and Conclusions of Law not

specifically adopted herein are hereby denied.
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Commission Order No. 16-0043

Date: JULY 11, 2016

NOW, THEREFORE, IT IS ORDERED that the Habitable Spaces’s application

should be denied.

Passed and approved at the regular meeting of the Texas Lottery Commission at

Austin, Texas, on the 11™ day of JULY, 2016.

Entered this 11™ day of JULY. 2016.

J. WINSTON KRAUSE, CHAIRMAN

CARMEN ARRIETA-CANDELARIA,
COMMISSIONER

PEGGY A. HEEG, COMMISSIONER

DOUG LOWE, COMMISSIONER

ROBERT RIVERA, COMMISSIONER

Page 2 of 2






CASE SUMMARY

PARTY NAME: Texas Lottery Commission Staff
DOCKET NO./CASE NAME: 362-15-5571.B; Habitable Spaces
ISSUE(S):

1.) Did the Bingo Division properly deny the Application because Applicant did not have 501(c) tax-
exempt status for three years prior to its application date?

2.) Did the Bingo Division properly deny the Application because Applicant failed to show it has
been organized as a fraternal organization in Texas for at least three years with a bona fide
membership that was actively and continuously engaged in furthering its charitable purpose?

KEY FACTS:

The SOAH Judge found at least two independent reasons for denial of the application. First, the
SOAH Judge determined an organization can only meet the three-year eligibility requirement as
a fraternal organization if it has been a nonprofit organization having 501(c) tax-exempt status
for at least three years. It is undisputed that Applicant did not have tax-exempt status from the
IRS until March of 2014. Because the Applicant did not have the 501(c) tax-exempt status for at
least three years prior, the application was denied. Second, the SOAH Judge determined that the
Applicant failed to show it has been organized as a fraternal organization in Texas for at least
three years with a bona fide membership that was actively and continuously engaged in furthering its
charitable purpose. Applicant did not file its Certificate of Formation with the Secretary of State’s
Office until March 2014, and did not have voting members until March 2015.

LEGAL PRINCIPLES INVOLVED:

TEX. Occ. CODE ANN. § 2001.002(11) defines “fraternal organization” as: “A nonprofit

organization organized to perform and engaged primarily in performing charitable,

benevolent, patriotic, employment-related, or educational functions that meet the other

requirements of this chapter.” (emphasis added)

TEX. Occ. CODE ANN. § 2001.002(19) defines ‘“nonprofit organization” as: “An

unincorporated association or a corporation that is incorporated or holds a certificate of

authority under the Texas Non-Profit Corporation Act (Article 1396-1.01 et seq.,

Vernon's Texas Civil Statutes). The organization:

(A) may not distribute any of its income to its members, officers, or governing body,

other than as reasonable compensation for services; and

(B) must_have obtained tax exempt status under Section 501(¢), Internal Revenue

Code of 1986.” (emphasis added)

TEX. Occ. CODE ANN. § 2001.101(b)(1) and (2) state, in part: “(b) A fraternal organization:

(1) must have been organized in this state for at least three years;

(2) must have had during the three year period a bona fide membership actively and
continuously engaged as an organization in furthering its charitable
purposes.” (emphasis added)

ACTION REQUESTED: Approve the Proposal for Decision and deny Applicant’s original license
application.



CASE SUMMARY

PARTY NAME/STATUS: Habitable Spaces
DOCKET NO./CASE NAME: 362-15-5571.B: Habitable Spaces

ISSUE(S):
The license was denied for two reasons:

1. The Bingo Division alleged that Habitable Spaces did not have tax exempt status for
3 consecutive years preceding the filing of the application

2. The Bingo Division alleged that Habitable wasn’t organized for at least 3 years and
didn’t have a membership for those 3 years.

KEY FACTS:

The Bingo Division has issued licenses in instances where the organization didn’t have
tax exempt status for a 3 year period and Habitable Spaces tried to have witnesses testify to
that fact. But, the AU wouldn’t let Habitable Spaces because Habitable Spaces didn’t disclose
them as expert witnesses. Habitable Spaces is requesting the Commission remand the case
back to SOAH so two witnesses, Stephen Fenoglio and Phil Sanderson can testify as to the
Commission’s long standing interpretation. Habitable Spaces was organized in Texas for at
least 3 years and did have a membership. Habitable Spaces whether incorporated or in the
form it was in prior to incorporation was still organized to perform its charitable mission for
at least 3 years before and did have an active membership.

LEGAL PRINCIPLES INVOLVED: Bingo Enabling Act Section 2001.002(11) & {19). Rule 402.420
(This rule does not require three years)

ACTION REQUESTED: Habitable Spaces is requesting to have the Commission remand the
case back to SOAH so Habitable Spaces can have Stephen Fenoglio and Phil Sanderson testify
as to the Commission’s interpretation. Habitable Spaces did not have an attorney at the
hearing since they could not afford it and Habitable Spaces didn’t know that these two
witnesses, testimony would be “expert” versus “fact”. Habitable Spaces did disclose both of
them as people with knowledge of facts. Habitable Spaces had trouble raising the $3300
application fee that the organization can’t get back and had they known of the “new”
interpretation they wouldn’t have applied. The Bingo Division shouldn’t change an
interpretation without putting people on notice. This is a “fairness” issue because it is not fair
that the Division changed its interpretation and did not publicize it and, as a result, Habitable
Spaces was adversely impacted because it paid the $3300 application fee.
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In this case, the staff (Staff) of the Charitable Bingo Operations Division of the Texas
Lottery Commission (Commission) proposes to deny the application of Habitable Spaces
(Applicant) for a license to conduct charitable bingo operations. The Administrative Law Judge
(ALJ) concludes Habitable Spaces failed to prove it was entitled to have its application granted

and recommends that the Commission deny the application.

I. JURISDICTION, NOTICE, AND PROCEDURAL HISTORY

The Commission has jurisdiction over this matter pursuant to the Bingo Enabling Act
(Act).! The State Office of Administrative Hearings (SOAH) has jurisdiction over all matters
relating to the conduct of a hearing in this proceeding, including the preparation of a proposal for
decision with findings of fact and conclusions of law, pursuant to Texas Government Code

chapter 2003.

On February 9, 2015, Habitable Spaces filed an application to obtain a license to conduct
bingo as a fraternal organization.2 In a letter dated August 7, 2015, Staff notified Habitable
Spaces that it was proposing to deny its application to conduct bingo.> On August 25, 2015,

! Tex. Occ. Code chapter 2001.
* Staff Ex. 9.
* Staff Ex. 1.
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Habitable Spaces appealed the proposed denial and requested a hearing.* A second amended
notice of the hearing was sent to Habitable Spaces on October 27, 2015.> The adequacy of the

notice is not in dispute.

The hearing was convened before ALJ Beth Bierman on February 16, 2016. Assistant
General Counsel Kristen Guthrie represented Staff. Eddie Heinemeier, Director of Habitable
Spaces, represented Habitable Spaces. The hearing was adjourned and the record closed the

same day.

II. APPLICABLE LAW

Habitable Spaces applied for a license to conduct bingo as a fraternal organization. A
fraternal organization is defined in the Act as “... a nonprofit organization organized to perform
and engaged primarily in performing charitable, benevolent, patriotic, employment-related, or

educational functions that meet the other requirements of [the Act.]”6

A nonprofit organization is defined as:

. an unincorporated association or a corporation that is incorporated or holds a
certificate of authority under the Texas Non-Profit Corporation Act (Article 1396-
1.01 et seq., Vernon's Texas Civil Statutes). The organization:

(A) may not distribute any of its income to its members,
officers, or governing body, other than as reasonable
compensation for services; and

(B)  must have obtained tax exempt status under Section 501(c),
Internal Revenue Code of 1986.”

A fraternal organization seeking a license to conduct bingo must show that it has been

organized as a fraternal organization in the State of Texas for at least three years prior to

* Slaff Ex. 2.

> Staff Ex. 3.

% Tex. Occ. Code § 2001.002(11)(A).

7 Tex. Occ. Code § 2001.002(19); 16 Tex. Admin. Code § 402.420.
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submitting its application for a license to conduct bingo. During that three-year period, the
fraternal organization must show that it has a bona fide membership that is actively and

continuously engaged in furthering its charitable purpose.8

Staff seeks to deny Habitable Space’s application because it contends:

1 Habitable Space has not demonstrated that it has been organized as a
fraternal organization in Texas for at least three years prior to submitting
its application;

2. The stated purpose of Habitable Spaces, as found in its bylaws, does not
comport with the definition of a fraternal organization in the Act;

3. Habitable Spaces only acquired tax-exempt status from the Internal
Revenue Service (IRS) in March 2014, which is less than three years prior
to submitting its application; and

4. Habitable Spaces failed to show that during the three-year period prior to
submitting its application it had a bona fide membership actively and
continuously engaged as an organization in furthering its authorized
purpose.

Habitable Spaces argues that it has been a fraternal organization performing charitable
work since 2012. It believes it meets the definition of a fraternal organization and should be
granted a license. Habitable Spaces alleges other fraternal organizations have been granted a
license without having the tax-exempt status for three years. As the applicant, Habitable Spaces
has the burden of proof by a preponderance of the evidence to show that its application should be

granted.”

8 Tex. Occ. Code § 2001.101(b).
? Tex. Occ. Code § 2001.352(b).
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II1. DISCUSSION

At the hearing, Staff had 11 exhibits admitted into evidence and presented the testimony
of two Commission employees: Desira Glenn, Licensing and Accounting Services Manager; and

Michelle Metzler, Licensing and Permit Specialist.

Habitable Spaces had one exhibit admitted. Christopher Shane Heinemeier, founding
director and President for Habitable Spaces;m and Alison Ward Heinemeier, founding director;
testified for Habitable Spaces. Alice Banks, a former employee for the Commission, and
Alfonso Royal III, the current Charitable Bingo Director for the Commission, were subpoenaed
to testify by Habitable Spaces. Philip Sanderson, the former deputy director and director of the
Charitable Bingo Division, and Stephen Fenoglio, an attorney who has previously practiced in
front of the Commission, were called as expert witnesses on behalf of Habitable Spaces, but
were not allowed to testify, along with Ms. Banks, because Habitable Spaces had not designated
them as expert witnesses prior to the hearing in response to Staff’s request for disclosure of

expert witnesses.

A. Staff’s Testimony and Evidence

Ms. Glenn has been the Licensing and Accounting Services Manager for the Commission
for four months. She oversees all of the licensing and accounting processes for the Commission

and had reviewed the application and file in this case.

Ms. Glenn testified that Habitable Spaces did not have tax-exempt status for three years
prior to its application because its application was filed in February 2015 and it did not receive
tax-exempt status from the IRS until March 2014. Ms. Glenn further noted that Habitable
Spaces did not show that it had been organized in Texas as a fraternal organization for three

years, and did not have a bona fide membership for those three years. Habitable Spaces initially

1% Mr. Heinemeier currently works for the Briscoe Western Art Museum in San Antonio, Texas, as the museum
preparator, or steward of the arts.
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had no voting members when it filed its Certificate of Formation in March 2014." This was
corrected by filing a Certificate of Amendment with the Texas Secretary of State’s Office in

March 2015, which stated that the corporation would have voting members.'?

Finally, Ms. Glenn testified that the stated purpose of Habitable Spaces, as listed in its
bylaws, did not meet the definition of a fraternal organization.13 The bylaws state in relevant

part:

The Corporation is organized exclusively for charitable and educational purposes
as defined in Section 501(c)(3) of the Internal Revenue Code. These activities
will include, but not be limited to[,] artist residency program, promoting public
interest in the arts, supporting, encouraging, and educating public in both visual
and Eerforming arts, as well as providing a venue for public appreciation for the
arts.

According to Ms. Glenn, the information received from Habitable Spaces indicated that
the organization was involved in the arts, farming, and gardening, which Staff contended did not
meet the requirements of the Act.”®> Ms. Glenn testified that education about art would not be
considered a fraternal purpose because Staff received no evidence regarding the student/teacher

environment or what was taught by Habitable Spaces.

Michelle Metzler is a Licensing and Permit Specialist in the Commission’s Charitable
Bingo Division. She has worked for the Commission for 17 years. Ms. Metzler testified that the
application was initially denied because Habitable Spaces did not have tax-exempt status for
three years prior to its application, and because it had not been organized in Texas for at least
three years. Ms. Metzler testified she checked the tax-exempt status and found that the IRS had

designated Habitable Spaces as “A20,” which means Habitable Spaces is tax-exempt because of

11 Seaff Ex. 7 at 2.
12 Spaff Ex. 7 at 15-17.

B3 Staff cited Tex. Att’y Gen. LO-88-78 (1988) for the proposition that promotion of the performing arts is not a
purpose for which a fraternal organization may be eligible for a license to conduct bingo. This will be discussed
below in greater detail.

4 Staff Ex. 7 at 1.
5 Staff Exs. 7, 9.
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its arts classification, not because of an educational purpose.16 In response to questions by
Mr. Heinemeier, Ms. Metzler testified that she was not aware of any change in Commission
policy with regard to the Commission enforcing the requirement that fraternal organizations must

have three years of tax-exempt status prior to filing an application.

B. Habitable Spaces’s Testimony and Evidence

Mr. Heinemeier testified that Habitable Spaces is a sustainable farm and artist in
residence program whose sole purpose is education for the surrounding community. The entity
puts on lectures, seminars, and workshops regarding art to facilitate this purpose.
Mr. Heinemeier testified that the mayor of Kingsbury, Texas, the city’s attorney, and the local

chamber of commerce supported Habitable Spaces and its charitable purpose.’’

He testified that beginning in 2012, Habitable Spaces became the designated nonprofit
host of the local annual Fall Harvest Festival. According to Mr. Heinemeier, the rural,
agricultural, and arts communities come together at the festival; there are lectures and
workshops. The local community can also sell and barter their crafts at the festival. He stated
that Habitable Spaces does not engage in any performing arts. Mr. Heinemeier testified that the
first charitable event put on by Habitable Spaces occurred in 2012. Mr. Heinemeier agreed that
the art was taking place on his father’s land, and that improvements to that land would, at least at

this point, benefit his father.

Mr. Royal has been the Director of the Charitable Bingo Division since July 2014. He
testified he was not aware of any change in policy with regard to whether a fraternal organization
had to have a tax-exempt status for three years prior to the application for a license. He stated it
was a long-standing interpretation of the division that an organization had to have the 501(c)(3)
tax-exempt status for three years prior to application. According to Mr. Royal, the Act requires

that the fraternal organization be a nonprofit organization. The nonprofit organization must have

16 Staff Ex. 10.
17 Staff Ex. 9 at 10-12.
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a 501(c) tax exempt status. Under the Act, the fraternal organization must be in existence for
three years prior to application. Hence, Mr. Royal contended that Habitable Spaces was required

to have its tax-exempt status for three years prior to application.

Ms. Heinemeier testified that she and Mr. Heinemeier started Habitable Spaces. She
stated that Habitable Spaces does not put on performing arts, but promotes and educates the
public about the arts by giving lectures and workshops. She noted that the Fall Harvest Festival
is of great benefit to the City of Kingsbury and the surrounding community. They formed

Habitable Spaces to bring the arts back to the agricultural area.

Ms. Heinemeier contended that the IRS classification for art education is specifically for
arts schools, not for an entity such as Habitable Spaces. She asserted that Habitable Spaces does
educate the public about the arts by putting on workshops and lectures. Ms. Heinemeier has a
Master of Fine Arts degree and Mr. Heinemeier has a Bachelor of Fine Arts degree. She stated
that many of the artists holding the lectures or workshops are similarly qualified. She believed

this supported Habitable Spaces’s ability to educate about the arts.

IV. ANALYSIS

Habitable Spaces is a nonprofit organization and seeks a license to conduct bingo as a
fraternal organization. There is no dispute that Habitable Spaces received its tax-exempt status
from the IRS in March 2014, less than three years before it submitted its license application to
the Commission. The question is whether the Act and Commission rule require Habitable
Spaces to have held that tax-exempt status for three years prior to filing the application, as urged

by Staff.

Pursuant to Texas Occupations Code § 2001.002(19) and 16 Texas Administrative Code
§ 402.420, Habitable Spaces is required, as a nonprofit organization, to have acquired tax-
exempt status under § 501(c) of the Internal Revenue Code. Until it acquires that tax-exempt
status, it is not a nonprofit organization as defined by the Act or Commission rule. A fraternal

organization is defined under the Act as a nonprofit organization. Under Texas Occupation Code
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§ 2001.101(b), a fraternal organization seeking a license to conduct bingo must show that it has
been organized as a fraternal organization in the State of Texas for at least three years prior to
submitting its application for a license to conduct bingo. It follows, then, that the fraternal
organization must meet the requirements of a nonprofit organization for three years prior to
submitting its application to conduct bingo. One of these requirements is obtaining 501(c) tax-
exempt status. Because Habitable Spaces has not had 501(c) tax-exempt status for the required

period of time, its application must be denied.

Staff also argues that the application should be denied because Habitable Spaces failed to
show that it has been in existence in Texas as a fraternal organization for three years prior to
submitting its application. Habitable Spaces filed its license application in February 2015, which
means that it had to show it had been in existence as a fraternal organization in Texas, and as
defined in the Act, prior to February 2012. The evidence showed that Habitable Spaces did not
file its Certificate of Formation with the Secretary of State’s Office until March 2014. And
while there were minutes of meetings of the organization that were dated as early as
January 2012, there is no evidence the group was a Texas fraternal organization meeting the

requirements of the Act for three years prior to February 2015.

Staff next argues that Habitable Spaces failed to show that during the three-year period
prior to submitting its application it had a bona fide membership actively and continuously
engaged as an organization in furthering its authorized purpose. The evidence showed that
Habitable Spaces did not have voting members until March 2015. As a result, it could not have a
bona fide membership actively and continuously engaged as an organization in furthering its

authorized purpose under the requirements of the Act.

Finally, Staff contends that the stated purpose of Habitable Spaces, as found in its
bylaws, does not comport with the definition of a fraternal organization in the Act, based on an
Attorney General Letter Opinion, which addressed questions related to the eligibility of a
fraternal organization for a license to conduct bingo. The question addressed in the Letter

Opinion was:
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Assuming all other requirements are met, does a nonprofit organization organized
to promote performing arts, whose primary activities are the preparation and
performance of performing art productions, open to the general public who
purchase tickets, qualify as a fraternal organization for a license to conduct
bingo?'®

The answer given in the opinion was:

Again, we find the description “to promote the performing arts” insufficient to
apprise us of an organization’s eligibility for licensure as a “fraternal
organization,” which must be one that “is organized to perform, and engages
primarily in performing charitable, benevolent, patriotic, employment-related, or
educational functions.” ... A determination could only be made upon
consideration of a particular organization’s actual activities and organization.'”

Staff interprets this opinion to disallow any activity related to the performing arts as a
purpose for which a fraternal organization may qualify under the Act to conduct bingo.
Notwithstanding the fact that Habitable Spaces denied it was involved in the performing arts, the
ALJ does not read the opinion to go that far; rather, it appears to conclude that, without further
evaluation of the specifics of an organization’s actual activities and organization, the mere
description of “promoting the public arts” is insufficient to reach any conclusion at all. Because
Habitable Spaces’s application must be denied because it did not have tax-exempt status for three
years, did not show that it had been organized as a fraternal organization in the State of Texas for
at least three years, and did not show it had a bona fide membership for three years, the ALJ does
not reach a conclusion with regard to whether Habitable Spaces’s stated purpose in its bylaws

would automatically make it ineligible to hold a license to conduct bingo.

For these reasons, the ALJ concludes Habitable Spaces failed to prove it is eligible to be

licensed to conduct bingo, and its application should be denied.

18 Staff Ex. 4 at 4-5.
19 Staff Ex. 4 at 5.
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10.

11.

V. FINDINGS OF FACT

On February 9, 2015, Habitable Spaces filed an application to conduct bingo as a
fraternal organization with the Texas Lottery Commission (Commission).

On August 7, 2015, the staff (Staff) of the Commission notified Habitable Spaces that it
was proposing to deny its license application.

On August 25, 2015, Habitable Spaces appealed the proposed denial and requested a
hearing.

A second Amended Notice of Hearing was sent to Habitable Spaces on October 27, 2015.
The notice contained a statement of the time, place, and nature of the hearing; a statement
of the legal authority and jurisdiction under which the hearing was to be held; a reference
to the particular sections of the statutes and rules involved; and a short, plain statement of
the matters asserted.

In March 2014, Habitable Spaces filed its Certificate of Formation with the Texas
Secretary of State’s Office.

In March 2014, Habitable Spaces received its tax-exempt status under § 501(c)(3) of the
Internal Revenue Code.

When it filed its Certificate of Formation in March 2014, Habitable Spaces had no voting
members.

In March 2015, Habitable Spaces filed a Certificate of Amendment with the Texas
Secretary of State’s Office, to indicate that Habitable Spaces would have voting
members.

Habitable Spaces did not have tax-exempt status for three years prior to its application.

Habitable Spaces did not show it had a bona fide membership for three years prior to its
application.

The hearing was held on February 16, 2016, before Administrative Law Judge Beth
Bierman. Kristen Guthrie represented Staff; Eddie Heinemeier represented Habitable
Spaces. The record closed that day.

VI. CONCLUSIONS OF LAW

The Commission has jurisdiction over this matter. Tex Occ. Code ch. 2001.
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The State Office of Administrative Hearings (SOAH) has jurisdiction over all matters
relating to the conduct of a hearing in this proceeding, including the preparation of a
proposal for decision with findings of fact and conclusions of law. Tex. Gov’t Code ch.
2003.

Habitable Spaces has the burden of proof in this proceeding. Tex. Occ. Code
§ 2001.352(b).

A fraternal organization is a nonprofit organization organized to perform and engaged
primarily in performing charitable, benevolent, patriotic, employment-related, or
educational functions that meet the other requirements of the Bingo Enabling Act. Tex.
Occ. Code 2001.002(11).

A nonprofit organization is an unincorporated association or a corporation that is
incorporated or holds a certificate of authority under the Texas Non-Profit Corporation
Act (Article 1396-1.01 et seq., Vernon’s Texas Civil Statutes). Tex. Occ. Code
§ 2001.002(19).

A nonprofit organization must obtain a tax-exempt status under Section 501(c), Internal
Revenue Code of 1986. Tex. Occ. Code § 2001.002(19)(B).

A fraternal organization seeking a license to conduct bingo must show that it has been
organized as a fraternal organization in the State of Texas for at least three years and
must show that it has a bona fide membership that is actively and continuously engaged
in furthering its charitable purpose. Tex. Occ. Code § 2001.101(b)(1), (2).

A fraternal organization seeking a license to conduct bingo must have obtained tax-
exempt status under Section 501(c) for three years prior to submitting its application for a
license to conduct bingo. Tex. Occ. Code §§ 2001.002(19)(B), 2001.101(b)(1), (2); 16
Tex. Admin. Code § 402.420.

Adequate and timely notice of the hearing was provided. Tex. Gov’t Code §§ 2001.051-
052.

Habitable Spaces’s application should be denied.

SIGNED April 18, 2016.

BETH BIERMAN
ADMINISTRATIVE LAW JUDGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS






Guthrie, Kristen

From: Eddie Heinemeier <eddieh@staffprotexas.com>

Sent: Thursday, May 05, 2016 4:58 PM

To: Beth Bierman; Guthrie, Kristen; shane heinemeier

Subject: Habitable Spaces PFD and Exceptions

Attachments: LMS License - Amendment.htmi; LMS Athletic Booster Club Original Bingo License

application package.pdf; LMS Bingo License.pdf

Dear Administrative Law Judge Bierman:

I received the Proposal for Decision in this matter. As we said at the hearing, previously the Division issued licenses to
organizations that did not have tax exempt status for at least 3 consecutive years before the issuance of the license.
Also, our position is that Habitable Spaces has been organized as a fraternal organization in Texas for at least 3 years,
had a voting membership, and had a bona fide membership that is actively and continuously engage in furthering its
charitable purpose for the requisite period of time.

After the hearing, | did get an example of the Division’s past practice. Enclosed is an Application for LMS Athletic Booster
Club. The organization submitted its license application on January 10, 2014 and then withdrew the application because
it apparently didn’t have proper verification from the IRS. Once it obtained the verification, it resubmitted its application
on March 21, 2014. You can see that the effective date of exemption is September 3, 2013. Also, please note that LMS
Athletic Booster Club was formed as a nonprofit corporation in September 2013. The Division issued the license. If you
don’t believe you can rely on the information I've submitted without it being formally part of the record, then we
request you re-open the record in order for this information to be part of the record. For your information, | submitted a
Public Information Act request to the Texas Lottery Commission to obtain copies of applications similar to this one. The
response | received was that, after conducting a reasonable search, the Commission did not locate any documents
responsive to my request. The attached was obtained through a Public Information Act request to the Commission, after
the one | submitted.

We take exception with Conclusion of Law No. 8 which concludes that a fraternal organization seeking a license to
conduct bingo must have obtained tax-exempt status under Section 501(c) for three years prior to submitting its
application for a license to conduct bingo. We take exception to Conclusion of Law No. 7 and Finding of Fact No. 10
because they conclude an organization can’t amend documents to correct incorrect information, such as the fact that
Habitable Spaces did have voting members and did have a bona fide membership for 3 years prior to its application. We
also take exception to Conclusion of Law No. 10 which concludes the application should be denied. If the Division wants
to change its interpretation of the applicable statutes and the rules from its previous interpretation that organizations
have relied on when submitting their applications and license application fees, it should only do so after notifying
interested persons of a change in its interpretation. Habitable Spaces submitted a $3300 license application fee that it
can’t get back from the Division. Had the Division notified interested persons it was changing its interpretation,
Habitable Spaces wouldn’t have submitted the application and paid $3300. That may not seem like a lot of money but it
is to a non-profit organization.

We respectfully request that you amend the Proposal for Decision and conclusions of law to indicate that the Division’s
previous interpretation was that an organization only had to have obtained tax exempt status before the issuance of the
license and that the Habitable Spaces did have voting members and a bona fide membership for the requisite period of
time. If the Division wants to change its previous interpretation that interested persons have relied on, it should only be
able to do so after formal notification of a change in its interpretation. We believe the Commission should have
amended its rules to put interested persons on notice of the change in interpretation.



Dear Judge Bierman, | hope you will reconsider your Proposal for Decision. It is not fair to non-profit organizations that
apply for licenses and pay costly application fees to have applications denied just because there has been a change in
the Division’s interpretation of the statutes and rules, with no formal notice to interested persons. Thank you.

Eddie A. Heinemeier
Designated Agent & Director
3239-1 Rustic Oak

San Antonio, TX 78261
(830) 980-2694

(830) 980-2694 fax

(210) 296-9944 cell

eddieh@staffprotexas.com
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RETT I yeg: Jan 10 2014 06:23am

JAN-10~2014 08:25 SSADMIN GEORGETOWN 00800000 b.oog

i Departieal of the Treny
@ IRS Iﬂ:{};mﬂ Roveaun Sorvllnl?

DI5433

P.D., BOX 2508 In reply refer to: 99999995p9

CINCINMATY OH 45201 Oct., D1, 2013 LTR 3367¢C S0
: 74-~2970218 200000 0O
0602512)
BONT: TE

LMS ATHLETIC BOOSTER cLUB
416 SOUTH WEST DR
LEANDER TX 78éq1

Employer Identification Rumber: 74-2970218
Tax Form: 102% '
Document Locator Numbey : 17053-263-31400-3
For assistance, call-: 1-877-829-5500

Dear applicant,

We received voyr application for exemption from Federal income tax
and vour user fee pavmant.

During the initial review process, applications for axemption are
separated into three groups;

1. Those that can be praocessed immediately based on information
submitted,

2. Thoze thst need minor additiona)l information to be resolved, and

5. Thuse that require additional development.

If vour application falls in the first groun or second group, yvou will
receive vour determination letter stating that ¥ou are axempt fram
Federal income tsx or o reguest for information via phone, fax, or
letter. If wour application falls within the third group, wvou will be
cantacted when vour application has beep assigned to an Exeppt
Drganizations specialist for technical review. Yau fan expect to be

contacted within approximately 9g days_fnnmmthﬂmﬂat£:of.thia,nntipgiummhh

IRS does not issye "tax eXenpt numbers™ or “taox exempt certificatesghy
fer state or loeal sales or income taxes. If you need exemption from
these taxes, contact your state or local tax offices.

General information about the Aapplication process and tax-exemption )
can be found by Visiting our website, www.irs.gav/eo. If vYou are
unghlie to locate the information needed, you may call our toll free
nitmher shown above Monday through Friday. When cammunicating with us,
rlease refer to the employver identificatien number and decument
locator number shown above.

Sign up for Exempt Organizations® EQ Update, a regular &-mail
newsletter that highlights hew information posted on the Charities
pages of irs.gev. Tg subsc¢ribe, go to Www.lre.gav/eo and click on
"ED Newslettar, "



January 10, 2014

To Whom it May Concern,

Attached ig an application package for LMS Athletic Booster Club to request a License to Conduct

Bingo.

The package includes:

Schedule W1- Signed by the Bingo Chairperson & QOperator
Schedule B-
Texas Application for an Original License to Conduct Charitable Bingo

Minutes from 2011 & 2013. We are also submitting “Texas Franchise Tax Ownership
Information Report” for years 2008, 2009, 2010, 2011 to indicate that our organization hag
been in existence.

Letter from the IRS indicating that they have received form 1023 requesting reinstatement of
our 501c¢.3 status. As of today, the application has yet to be assigned to a caseworker.

$100 application fee

Should you have any questions, please do not hesitate to contact me at 512-799-6852 or at

shanhon montez@yahobd.com.

Sincerely,

Shannon M. Montez

Treasurer- LMS Athletic Booster Club



Ly

DORN, DONNA

01410600491, Sy e 4

From;

Sent;

To:

Ces

Sulject:
Attachments:

Donna,

Shannor Montez G | G2 ;k(
q ay, Apnil 15 4251

Dorn, Donna '

Montez Shannon; MQ’_
Suppletmental forms far LMS Athletic Booster club

Ims articles of incoroporation.pdf; LMS Athletic Booster Club By-Laws dated & 24
1998,docx; OB 2011 bank statement.pdf; Aug 2012 BKST.pdf; August 2013 bank
statament.pdf, Feb 2014 bank statement.pdf; LMS Athletic Booster Club minutez
5.10.11.docx; Minutes for General Meeting ~ 12-10-13 LMS Athletic Booster Club.pdf;
Minutes for General Meeting - 12-10-13 LMS Athletic Booster Club.pdf; LMS Athletic
Beoster club membership listdoc

‘Thanks for your patience. § am attaching the following:

. Bank Account information for 3 separate years
2. Minutes from 8 separate years, I could not locate minutes Irony 2012 but am providing

- minutes from 2014,
3. Copy of Bi-Laws

2013 & 2011 to show existence for at least 3 years.

4. Articles of Incorporation

5. List of membership

Please let me know if you noed any other documients or if you have issucs openlng these,

Shatinon Moonter
5{2.709-684

i Ecmwag?
APR 15 o9y 1)
BINGO Dyygion

Lizenying Correspondence

FORMID 107



Cusporslips Section
PO Box 13697 John Steen
Austin, Texss 78713697 Secretary of S1ate
Offics of the Secretary of State
Packing Slip
' September 6, 2013
Page 1of |
4 Montez
3506 Bachelor Gulch
Leander, TX 78641
_Baich Number: 49991820  Batch Date: 69-03.2013
Client W 446369426 Returin Method: Mail
Pocument Page
Number Document Detail Number / Name Sount Fee
499918200002  Certtlicaie of Rorzmation Leander Middle Schoal o $15.00
Athletic Booster Club
Totul fees: $25.0D
Payment Typs Payment Stattiy Payment Reference Amount
Check Received 2219 $25.00
Total: $25.00
Total Amount Charged to Cllent Account; $0.00

(Applies 1o documents or orders where Client Account is the payment methad)

Noie 1o Customers Paying &y Client Accouns: This is not a bill. Payments (o your client accaunt should be bused
on the monthly statement and not this packing slip. Amounts eredited to your client account may be refunded
upon request. Refunds (if applicable) will be processed within 10 business days.

User ID: AHURTADO

: Comp visit us ¢ Ve fiternet (@ Riw: “Wwwew.50s. G20 1o 8¢
Phoner {3§2) 463-5553 EAXN: {512)4463-5769 Dial: 7-1-1 {or Retay Services
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John Steen
Secretery of Stag

Corporations Section
P.O.Box 13697
Austin, Texes 78711-3697

Office of the Secretary of State
September 06, 2013

& Montez
3366 Bachelor Guich
Leander, TX 78641 USA

RE: Leander Middle School Athletic Booster Club
File Number: 8071845324

1t has been our pleasure to file the certificate of formation and issue the enclosed certificate of filing
evidencing the existence of the newly created nonprofit corporation.

Nonprofit enrporations de not autometically qualify for an exemption from federal and state taxes.
Shortly, the Comptroller of Public Accounts will be contacting the corpotation at its registered office
for information that will assist the Comptrolier in sefting up the franchise tax account for the
corportion. Information about franchise tax, and contact information for the Comptroller’s office, is
available on their web site at http://window.state ix.us/texinfofranchise/index html, For information on
slate tax excmptiop, including eapplications and publications, visit the Comptraller’s Exempt
Orpanizations webh site at  htip://window.slate i us/taxinfo/exempt/index Mmi, Iiformation  on
exemption from federal taxes is avaifable from the Internal Revenue Service web site at www.jrs.gov,

Nenprofit corporations do not file anrmal reports with the Secretavy of State, but do file & report not
more often than once every four years as requested by the Seretary. It is important for the corporation
1o continuously meintatn & registered agent and office in Texas ss this is the address to which the
Secretary of State will send a request to file a periedie report. Fajlure 1o maintain a registered agent or
office in Texas, failure to file a change to the agem or office informution, or failure 1 file 4 report
when requested may result in the involuntary termination of the corporation. Additionally, a nonprofit
corporation will file docunsents with the Secretary of State if the corporation needs to amend one of the
provigions in its certificate of formwation. If we can be of further service at any time, please let us
know.

Sincerely,

Corporations Section

Business & Public Filings Division
(512) 463-5555

Enclosure

Come visit us on the nternet al htip:/hwww.sos.staie i, us/
howe: (512) 463-555% Fax: (512) 463-5709 Disl: 7-1-1 for Relay Services
Frepared by: Angie Hurtado Ti0: 16286 Dotument: 4999 18200002



John Steen
Socretary of State

Corporstions Section
P.O.Box 13697
Austin, Texas 787113697

Office of the Secretary of State

CERTIFICATE OF FILING
OF

Leander Middle School Athletic Booster Club
File Number: 801845324

The undersigned, as Secretary of Siate of Texas, hereby certifies that & Cextificate of Formation for the
above named Domestic Nonprofit Corporation has been received in this office and has been found to
tonformn to the applicable provisions of law. '

ACCORDINGLY, the undersigned, as Secretary of State, and by virtuc of the anthority vested 1o the
secretary by law, hereby issues this certificate evidencing filing effective on the date shown below.

The issuance of this certificate does not authorizs the use of a name in this state in violation of the righss
of anotiter under the federal Trademuatk Act of 1946, the Texes tundemark law, the Assumed Business or

Professional Namte Act, or the cornrton law,

Dated: 09/03/2013

Effective: 0%/03/2013

Ny R

John Steen
Secretary of State

Come viglt us on the intorner ot hitp:/www, sos.state 13, us/
Phone: (512) 463-5535 Fax: (512)463-5709 Diml: 7-1-1 for Reley Services
Prepared by: Angie Hurtado TID: 10306 Document: 499918200002



This spsce reserved for office use.

Form 202

(Revised 05/11)

Submit in duplicate to: - thFﬂ ior{ﬁ (E. oi?:he
Secretary of State Iecretacy of State of Taxas

P.0. Box 13697 i
Austin,o%{ 78711-3697 Certificate of Formation SEP 03 203

512 463-5555 Nonprofit Corporation Corporations Sect
FAX: 5121463-5709 p ns Section
Filing Fee: $25

Article 1 ~ Entity Name and Type
The filing entity being formed is & nonprofit corporation. The name of the entity is:

Leander Middle School Athletic Booster Club

Article 2 ~ Registered Agent and Registered Office
See ngrructiony. Scleat and complats gither A or B snd compler C

{3 A. The inital ragistered agent is an organization rannot be entity samed aboves by the name of:

OR,.
iﬁ B. The initial registered agent is an individual resident of the state whose name is set forih below:

dannen  (Vks
Fira N M.

C. The business address of the registered agent and the registered office address is:

Lasy N . Siyffix

4]0 S West St Leander T 78641
Stroar Addrasy Chry State Lo Cade

Artiele 3 — Management

The management of the affairs of the corporation is vested in the board of diteciors, The mumber of
directors consfituting the initial board of direstors and the names and addresses of the parsons who are
to serve as directors until the first annual meeting of members or until their successors are elected and

qualified are ag follows:
A srinimum of three directors fz vequired,

Director )

Heather Beach

Fipst Ngme M4, Last Nome Sufflhy
410 5 West St Leandor TX 78641

Stewar or Mailing dddress City State Zip Code Contiry

Ferm 200 6




! Direco 2
rr

Shelly Fard

Fiess Name i Lazt Nowe Sufix

410 S West St Lesnder TX 78641

Soeer or Maifing Addvess Ciry Srate Zip Core Coaentry <’
Civector 3

Shannon Morntez

First Name ML Last Nume Suffix

410 8 West St Leander T 78641

Sirwat or Wailing Address City Sroe Zip Ceds Couniry
QR

1 The management of the affairs of ihe cotporation iy to bx vesied in the noenprofit corposation's
members,

Article 4 — Membership
(See instructions. Do npt selest statement B if the corporation is to be managed by itz members.)

A. The nonprofit corporation shall bave merubers,
] B. The nonprofit corporation will have no members,

Axticle 5 — Purpose
{Sec instranctions. This form does not contzin languasge needed 1o obtain a max-exempt sistus of the atate or federal level.)

The nonprofit corporation is organized for the following purpose or purposes:
Maintain an organization which helps to promote activities and further the goals of the Leander Middle

Schools athletic program.

The folloving text arect may bv used 1o i.sclide any adutions! fangucge or eaviz 008 bzt may b coeded (o oliam HN-a XMl stadus,

Form (12 7



G . Sapplemental Provisions/Information
(Bee insmruetians.)

Text Aren: [The attached addeadum, if any. 3s incorposated bersin by reference, |

Qrganizer

The name and address of the organizer:

Shanoon Montez,

N

410 , -
S West St Leander ™ 78641

Stregt or Mailing Addyass Ciny Stare Ztp Code
Effectiveness of Filing (Sacct enher &, 8, or .3
A. B3 This docurnent becomes effective when the document is filed by the secretary of state.

B. [7] This doewment becomes effective at a later date, which is not more than ninety (90) days from
the date of signing, The delayed effective date is:

€. [] This document tzkes effiect upon the occurrence of & futwre event or fact, other than the
passage of time, The 90" day after the date of signing is:

The following event or fact will cause the document to take effect in the manner described below:

Execution
The undersigned effinns that the person designated #s resistercd agent has copsented to the
appoinmment. The undersigned signs this document subject to the penalties imposed by faw for the
submission of & materially false or fraudulent instrument and cerifies under penalty of perjury that the
undetsigned is authorized to execute the fling instrument,

-
%’Mﬁf\. b

Date:  QR/16£2013

Signature of organizer

Shanncn M Montez

Prinved or syped nome of arzanizer

Ferm 202 : 8



014084603930

BINGO LICENSING, ADMINISTRATIVE PENALTY AND

CONSENT ORDER
DISTRIBUTION FORM
| POSTMARK DATE: 3 - 2Y-1Yy
TAXPAYER NUMBER: i 7429707, 4 &
TAXPAYER NAME: LIAS B etd o, Poefyres Clubs
CHECK AMOUNT- $ 2T e
LICENSE
[ ORIGINAL: $ . 432,09
RENEWAL: $ .
AMENDMENT: B
TEMPORARY: $ ‘
BOND
| AMOUNT IE S, e
ADMINISTRATIVE PENALTY
AMOUNT $

CONSENT ORDER (Agreed Order) - #

$

E;MOUNT

GECRIVE: -_
Fﬁ‘}'};ﬁ 2§ ZQ?@ . ] Conductor Orlginal
BINGO DEVISION

s

FORMID 1
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G as1el.
L.MS Athiletic Booster Clul
410 8§ West Dr
Leander TX 78641
TIN:74-2070218
March 21, 2014

To Whom it May Concem,

LMS Athlctic Booster Club is resubmilting the Texas Application [oe Original License (o Conduct
Charitable, We had previously submitied the application but had to withdraw our application, as
we: did not have proper verilication Irom the IRS. We liave recently obtained deciameniation
from the IRS indicating that we are a non-profit organtzation (501c3).

We arc resubimitiing (he application along with the Caleulation of Aninual License Foe and
Seeurity.

Both myscl and Heatlier Beach have viewed botl the Bingo Training Progeam and tie Pro-
License Imerview Training.

Shiould you have any questions, please contact Shannon Monter at
or 512-799-6359,

T I

?!1:1:1110:1 Momf:z - i E 'E“ DT
Preasurer LMS Adhletic Booster Ciub ﬁ,g‘é S S T
BoAT oy o 4
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200°d

INTERRAL REVENUE SERVICE DEPARTMENT OF THE TREASURY
P. 0. BOX 2508

CINCINNATI, OF 45201
B loyexr Adentiflcation Humber:

nare: MAR 17 2014 74-2970218

DLY:
170532693160048
IM5S ATBRLRTIC BOOSTHAR CLEG Contact Parson;
410 SOUIH WEST DR RAROLL J FOROR InY 31675

Contagt ‘Talephone Nunber:
{e77) 829-5500

Accowntlng Poxiod Ending:
June 40

Public chiarity Btotur:
502 (a) (2)

Porm 930 Requized:
Yap '

Bffective Dete of Exaesption:

Contribution Dedunetibility:
Yes

Addenduy Applies:
No

LENNOER, TX 78841

Dear Applloant:

Wo exe pleaged to inform you that upon zeview of your appidcation fox b
CXORPC aChtug we bave determined thit you sre exempt from Federal income tax
wnder agetion 501{c) (3) of the Yntérval Revenue ¢ode. Gontributlons to you s¥e
deductible under soguion A70 of the Cods. You are niwo cmelified bo recelve
tax deduetible baguests, devises, transfars ox gifte undey seation 2055, 2106
ox 2823 of the Code. Beomuss this letter could help xesoive any usstions
regarding your excmpt suatus, you should keep it in your permanent reqcrds,

orgapivations oxompt under section 501(c) {3) of tha Code axs furchey classifiea
as either puplic Mevities ox private foundations, We det=ymiued thze You ave
a public chavity wmder the Jode sactien{m) liated in the heading of tkie
lmttar,

Please dae engloked Publication 4221-PC, Compliance Guide f£or Sui(er {3} rublic
cherities, fox some helpful Informatieon akout yeur reeponsivilities amwm =n
exempt organization. '

Sinceraly,

.3
Directax, Exampt O:Qanizmims_

moloaurar  Publicavion $231-5C

Letlay B5e7

LRE e re——

T i b o wmas

0371772014  3:1uPM (GMT~05:00)

£06Y 68F 219 : AQY YTAVIX¥L M

90:.0 9T0%-GT-NYH
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[—OHEGKUST ‘ -I

REQUIRED FORMS AND PAPERWORK
TO INCLUDE AS PART OF YOUR APPLICATION:

Flease ensure that all of the following forms, feas and documents arg
subimitted when applying for an) original floense to conduct binga:
1. Texas Application for Original License fo Catiduct Bingo form
Z. License Fee - Submit & check rnade payafle to the State
Comptrotier in the Amourt made caleutatad in ftem 21,
3 Bond—SWmitache&mdepayaﬂetotheStafe(bnmmler
or Schedue € - Assignment of for Blngo Prize Fees or Scheduke
D - Continuous Bond of Bingo Licansa in the amount calouated
In kem 20.
4. Schedule A - Evidance of Ellgibility - Subrit gl docurments
requisted bassd on the type of orgatization you are applying as.
Schedule B - individusls for License to Conduct Bingo
Toxas Appifcation for Registry of Approved Bingo Workers
7. Bingo Training Program ~The Bingo Chalrparson must attend
this training course before the license may be issued, Clags in-
formation 8 available at www.txbingo.org,

8. Prelicense Intarvisw Trainkng - The Blngo Chiaindersonand ona
oparator must attend this raining course before the license may be
issted. This wely based training s availablke at www.ixbingo.org.

& &

APPLICATION SUBMISSION

PLEASE SUBMIT YOUR COMPLETED APPLIGATION, ALL SUPFLEMENTAL
INFORMATION AND THE APPROPRIATE LICENSE Fek 70;

by mall:
CHARITABLE BINGO OPERATIONS DIVISION
TEXAS LOTTERY COMMISSION
2.0, BOX 16630
AUSTIN, TEXAS 78761-66230
1-800-BINGO-T7 {1-800-246.4677)

for delivery;
CRARITABLE BINGO OPERATIONS DIVISION
TEXAS LOTTERY COMMISSION
611 E. 6TH STREET
AUSTIN, TEXAS 78701-3745
1-800-BINGO-17 {1-800-248-4€77)

Please retain these instructiang and & coupy of
your completed application for your files,

WG #2117

|

Fege 303




Texas Lottery Commission

Lomnissionei~;

oinsten Kraise, Gl ® i G Dt
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Farvatine Direetor Dyt

June 23, 2014 Via Email: shannon.montez@yahoo.com
LMS Athletic Booster Club

410 S West Dr

Leander, Texas 78641-1850

Taxpayer # 17429702180

Dear Ms. Montez,

This will acknowledge receipt of the application to conduct bingo for the above referenced
organization. The license is granted as set out below:

Day(s) & Time(s): Tuesday 07:00 PM to 10:00 PM
Location: Booster Bingo Leander
11880 Old 2243 W Ste 301

Leander, Texas 78641-8594

Bingo Chairperson: Heather Beach
1810 Laurel Ln
Leander, Texas 78641-8627

This letter is effective June 24, 2014 and will continue to be in effective until the receipt of your
original annual license.

If you have any questions, please contact this office at 1-800-BINGO-77 (246-4677).

Sincerely, 1
Z )/ f ./‘J i
2 __'/ \ 7 /jt
T Nl <
G pen S

{_—TerryShankle, Manager

Education, Licensing and Accounting Department

A COPY OF THIS LETTER MUST BE DISPLAYED ON PREMISES

PO B 16630 o Nusting Texas 78701-0030 ¢ Phoume (31203115000 ¢ FAN (312) 170-30662 Hingo FAX (512) 3104-51142

ixlottery o o ishing



Texas Lottery Commission
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PERSONAL IDENTIFICATION NUMBER : 17465

June 23,2014

Taxpayer Number:17429702180
HEATHER BEACH
LMS ATHLETIC BOOSTER CLUB
410 SWESTDR
LEANDER, TX 78641-1850

Dear Licensee,

Please note thatin the upper right hand corner of this letter is a Personal Identification Number { P.LN.) unique to your organization.
Please refer to this P.LN, when telephoning day or ime change amendments to the Commission. We will be unable to process any
changes without this number. We suggest that you safeguard this P.I.N. and supply it only tc the individuals authorized to make these
changes. Amendment applications may be telephoned to the Commission at 1-800-246-4677.

Day and time change amendments will be accepted via facsimile machine on the attached Amendment Application anly. This form
MUST be completed in its entirety and include the signature of the binga chairperson and an officer of your organization. Once
compleled, the form should be faxed to 1-512-344-5142,

Both day and time change amendments may be received by the Commission via telephone and facsimile machine between the
hours of 8:00 AM. through 5:00 P.M. C.S.T. Monday through Friday with the exception of State Holidays. These applications MUST be
received a minimum of four (4) hours in advance of the proposed change.

The license fee for an amendment application is $10.00. Prepayment of this fee must be received at the Texas Lottery Commission
Headquarters prior to the receipt of any amendment application, Your organization may submit excess license fees to creale a

credit balance to be used for this purpose. To do so, please submit a bingo bank account check indicating in writing that the funds
are to be used for future amendments.

Amendment applications that would include a change in organization name, bingo chairpersan, playing location or primary business
location must be mailed to the Commission.

Should you have any questions please contact our office at 1-800-BINGO-77(246-4677).

Sincerely,

\_"’l'-‘_(. 5 /C\.? L‘) E_;:\_-\_\_\_”»_V -

\ \
A \

Wt

Debbie Parpounas, Acting Director
Charitable Bingo Operations Division
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SOAH DOCKET NO. 362-15-5571.B

TEXAS LOTTERY COMMISSION, § BEFORE THE STATE OFFICE
Petitioner §
§
V. §
§ OF
HABITABLE SPACES, §
Applicant § ADMINISTRATIVE HEARINGS

THE COMMISSION’S REPLY TO APPLICANT’S EXCEPTIONS TO THE
ADMINISTRATIVE LAW JUDGE’S PROPOSAL FOR DECISION

TO THE HONORABLE ADMINISTRATIVE LAW JUDGE BETH BIERMAN:

Texas Lottery Commission, Charitable Bingo Operations Division (the Commission),
files its Reply to Applicant’s Exceptions to the Administrative Law Judge's (ALJ) Proposal for
Decision (PFD).

1.
Introduction

Applicant Habitable Spaces (Applicant) emailed its Exceptions in this proceeding to the
Commission on May 5, 2016. The Commission first objects to Applicant’s service via email,
given that the Commission and Applicant have not agreed that service via email is acceptable.
The Commission also objects to Applicant’s attempt to submit evidence after the record has been
closed. The Commission has had no opportunity to present testimony and other evidence to
dispute or explain the new evidence Applicant attempts to seek admitted after the record has
closed. Without waiving the objections stated above, and as discussed below, Applicant’s
Exceptions to Conclusions of Law No. 7 and 8 are contrary to the evidence presented at the
hearing in the matter. The ALJ correctly found that Applicant’s application failed for at least

two reasons.



The ALJ Correctly Found That the Applicaltgt')n Should Be Denied Because Applicant Did
Not Have 501(c) Tax-Exempt Status For Three Years Prior To Its Application Date.

Applicant takes exception to Conclusion of Law No. 8 regarding the requirement that a
fraternal organization seeking a conductor bingo license have obtained exempt Section 501(c)
status from the Internal Revenue Service (IRS) for three years prior to submitting its application.
As noted in the PFD, the three-year period for 501(c) tax-exempt status is a statutory requirement
of the Bingo Enabling Act (Act), (Chapter 2001, TEX. Occ. CODE ANN.). The following Act
provisions, read together, require the 501(c) status to be held for three years prior to the time of
application in order to meet the eligibility requirement for a “fraternal organization”, because: (1)
A fraternal organization is defined as a “nonprofit organization”; (2) To qualify as a non-profit
organization, the organization must have 501(c) tax-exempt status; and (3) The fraternal
organization (defined as a nonprofit organization having 501(c) tax-exempt status) must have
been organized in this state for at least three years:

Tex. Occ. CODE ANN. § 2001.002(11) defines “fraternal organization” as: “A

nonprofit organization organized to perform and engaged primarily in

performing charitable, benevolent, patriotic, employment-related, or educational
functions that meet the other requirements of this chapter.” (emphasis added)

Tex. Occ. CoDE ANN. § 2001.002(19) defines “nonprofit organization™ as: “An
unincorporated association or a corporation that is incorporated or holds a
certificate of authority under the Texas Non-Profit Corporation Act (Article 1396-
1.01 et seq., Vernon's Texas Civil Statutes). The organization:

(A) may not distribute any of its income to its members, officers, or
governing body, other than as reasonable compensation for services; and

(B) must_have obtained tax exempt status under Section 501(c),
Internal Revenue Code of 1986.” (emphasis added)

’

Tex. Occ. CopE ANN. § 2001.101(b)(1) and (2) state, in part: “(b) A fraternal
organization:

(1) must have been organized in this state for at least three years;




(2) must have had during the three year period a bona fide membership
actively and continuously engaged as an organization in furthering its
charitable purposes.” (emphasis added)

Accordingly, an organization can only meet the three-year eligibility requirement as a
fraternal organization if it has been a nonprofit organization having 501(c) tax-exempt status for
at least three years. A conductor applicant is required as a nonprofit organization to have
acquired tax exempt status from the IRS. Until the 501(c) status is acquired, an organization
does not meet the definition in the Act as a nonprofit organization. It is undisputed that
Applicant did not have tax-exempt status from the IRS until March of 2014.

Applicant in its Exceptions inappropriately seeks to admit new evidence to show that on
one past occasion the Commission issued a license to a conductor organization that did not have
Section 501(c) status for three years prior to its application. Desira Glenn, Licensing and
Accounting Services Manager, testified for the Commission at the hearing that, in the past, it was
possible that such licenses inadvertently were issued due to lack of proper checks in place.I
However, since Ms. Glenn’s hiring in October of 2015, and as she testified at the hearing,
procedures now are in place to ensure the Act and Commission rules are consistently and
properly enforced in screening applications for conductor licenses, specifically, with regard to
the required three-year period of Section 501(c) status prior to approval of an application.2 The
law is clear, regardless of any past instance where it inadvertently may not have been enforced
by Commission staff. In any event, any such action by Commission staff does not constitute
Commission policy; and certainly does not provide a basis to bind the Commission to violate the
Act, as Applicant suggests, until “interested persons” are notified of the Commission’s change in

policy.

" Transcript (Tr.) at 36.
21d



The Application Should Be Denied Because,lallls. the ALJ Correctly Found, Applicant Failed
To Show It Has Been Organized as a Fraternal Organization in Texas For at Least Three
Years With a Bona Fide Membership That Was Actively and Continuously Engaged in
Furthering Its Charitable Purpose.

The basis for Applicant’s exception to Conclusion of Law No. 7 is that Applicant merely
asserts that it did have voting members and a bona fide membership for three years prior to its
application. However, this assertion is contrary to the documentary evidence presented at
hearing. Applicant did not file its Certificate of Formation with the Secretary of State’s Office
L}ntil March 2014, and did not have voting members until March 2015.> The PFD states, “And
while there were minutes of meetings of the organization that were dated as early as January
2012, there is no evidence the group was a Texas fraternal organization meeting the requirements
of the Act for three years prior to February 2015.”

Again, Applicant in its Exceptions improperly seeks to admit new evidence in stating that
one previously-licensed entity, LMS Athletic Booster Club, was only incorporated in September
2013, and issued a license when it applied in March of 2014. As stated previously, the
Commission had no opportunity to counter the new evidence Applicant seeks to admit. TEX.
Occ. CopE ANN. § 2001.101(b)(1) and (2) require a fraternal organization seeking a license to
conduct bingo to show that it has been organized as a fraternal organization in the State of Texas
for at least three years and must show it has a bona fide membership that was actively and
continuously engaged in furthering its charitable purpose. As correctly noted in the PFD,
Applicant failed to show that during the three-year period prior to submitting its application it

had a bona fide membership actively and continuously engaged as an organization in furthering

its authorized purpose.

* Commission Ex.7.



IV.
Conclusion

The ALJ properly found that Applicant’s application should have been denied for at least
two independent reasons. Either reason, in and of itself, would warrant a denial of the
application. Therefore, Applicant failed to meet its burden of proof that its application should
have been approved. For the reasons stated above, the Commission respectfully requests the ALJ

to reject the Applicant’s Exceptions.

Respectfully submitted,

Hare AHu.._
KRISTEN GUTHRIE
Assistant General Counsel
Texas Lottery Commission
P.O. Box 16630
Austin TX 78761
Tel. 512-344-5475
Fax 512-344-5189




CERTIFICATE OF SERVICE

[ hereby certify that on May 20, 2016, a true and correct copy of The Commission’s
Reply to Applicant’s Exceptions to the Administrative Law Judge’s Proposal for Decision was
served on the following individuals at the locations and in manners listed below, pursuant to 1
TEX. ADMIN. CODE § 155.103 and TEX. R. CIv. P. 21.

9% 7199 999L 7030 8541l 8k?7?

Via CMRRR 91 7199 9991 7030 8541 8677 and First Class Mail
Mr. Christopher Heinemeier

Habitable Spaces

3050 FM 1104

Kingsbury, TX 78638-2533

91 7199 9991 7030 8541 BkAY

Via CMRRR 91 7199 9991 7030 8541 8684 and First Class Mail
Mr. Eddie Heinemeier

3239-1 Rustic Oak

San Antonio, TX 78261

|
/-7
T S
Kristen Guthrie
Assistant General Counsel
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State Office of Administrative Hearings

Lesli G. Ginn
Chief Administrative Law Judge

June 2, 2016

Gary Grief VIA FACSIMILE NO. 512/478/3682
Executive Director

Texas Lottery Commission

611 East Sixth Street

Austin, Texas 78701

RE: Docket No. 362-15-5571.B; Texas Lottery Commission v. Habitable
Spaces, Conductor Taxpayer No. 14655567643

Dear Mr. Grief:

I have reviewed the exceptions to the Proposal for Decision (PFD) filed by Habitable
Spaces and the reply filed by the Commission Staff. The evidence and the law presented in the
case were considered and weighed carefully before the PFD was issued. The exceptions do not
raise any issues not previously considered by the Administrative Law Judge. Therefore, it is my
recommendation that the PFD be adopted without change.

Sincerely,

Beth Bicrman
Administrative Law Judge

BB/eh

cc: Kristen Guthrie, Assistant General Counsel, Texas Lottery Commission, 611 E. 6® Austin Texas 78701 - VIA
FACSIMILE NO. 512/344-5189
Chuistopher Heinemetr, Iabitable Spaces, 3050 FM 1104, Kingsbury, Texas 78638-2533 - VIA FACSIMILE NO.
830-980-2694

300 W. 15" Street, Suite 502, Austin, Texas 78701/ P.O. Box 13025, Austin, Texas 78711-3025
512.475.4993 (Main) 512.475.3445 (Docketing) 512.322.2061 (Fax)
wwwnsoah texas. BoVv
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SOAH DOCKET NO. 362-15-5571.B

TEXAS LOTTERY COMMISSION, § BEFORE THE STATE OFFICE
Petitioner §
§
V. §
§ OF
HABITABLE SPACES, §
CONDUCTOR TAXPAYER NO. §
14655567643, §
Applicant § ADMINISTRATIVE HEARINGS
ORDER NO. 3

ORDER REGARDING PROPER FILING PROCEDURES

On May 6, 2016, Mr. Heinemeier, the representative for Habitable Spaces (Applicant),
emailed the Applicant’s exceptions to the Proposal for Decision directly to the undersigned
Administrative Law Judge (ALJ) and to the staff attorney for the Charitable Bingo Operations
Division of the Texas Lottery Commission (Commission). It is improper to directly email

pleadings to the ALJ.

The Rules of Practice and Procedure of the State Office of Administrative Hearings,
1 Texas Admunistrative Code ch. 155, control this case. Copies of the rules may be found at

www.soah.state.tx.us, or a copy may be obtained by contacting SOAH’s Docketing Division.

The parties are expected to familiarize themselves with these rules, and to abide by them. Under
those rules, any requests for relief, including exceptions to the PFD and replies to those
exceptions, must be communicated to the ALJ by written motion and served on the other party to
the case. Although the parties may agree to accept service by email from each other, the parties

may not file their documents with SOAH by emailing them directly to the ALJ.

There are four methods for filing a document with SOAH. Non-confidential pleadings

and other documents shall be filed with SOAH by one of these following methods:

1. by mail addressed to P.O. Box 13025, Austin, Texas 78711-3025;
2. by hand delivery to 300 West 15th Street, Room 504;
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SOAH DOCKET NO. 362-15-5571.B ORDER NOQ. 3 PAGE2

3. by fax to (512)322-2061; or
4. by electronic upload via SOAH's Electronic Case Information System

found on SOAH’s public website, as explained below.

SOAH’s Electronic Case Information System may be accessed from SOAH’s website at

www.soah.state.tx.us. Click the “Electronic Case Files” link at the upper right-hand corner of

SOAH’s home page 1o enter the system. To upload documents, click on “Upload a document™ in
the upper lefl hand corner. The system will prompt you to either log in to your account or create
a new user account. Emailing a document directly to the ALJ or to the ALJ’s

Administrative Assistant is not considered to be filing that document with SOAH.

The deadline for filing exceptions to the PFD is today, May 6, 2016. The ALJ will print
the email received from Mr. Heinemeier, including the two printable attachments,' and have it
filed with SOAH. Future pleadings from the Applicant should be filed with SOAH using one of

the four methods described above.

SIGNED May 6, 2016.

@iﬁﬁjﬂ {:L)/UZAAI/@%—-

BETH BIERMAN
ADMINISTRATIVYE LAW JUDGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS

! The attachment “LMS Application Amendment™ was an html document and therefore not printable or viewable,





