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Commissioners:

I. Winston Krause,
Chairman

TEXAS LOTTERY COMMISSION

Carmen Arrieta-Candelaria

Doug Lowe Gary Grief, Executive Director Michael P. Farrell, Charitable Bingo Operations Director
Robert Rivera
To: J. Winston Krause, Chairman

Carmen Arrieta-Candelaria, Commissioner
Doug Lowe, Commissioner
Robert Rivera, Commissioner

From: Bob Biard, General Counsel @@6
Date: August 9, 2018

Re: Consideration of and possible discussion and/or action, including adoption, on new 16
TAC §402.443 (Transfer of a Grandfathered Lessor’s Commercial Lessor License)

Attached is a draft rule prepared for submission to the Texas Register to adopt new 16 TAC §402.443
(Transfer of a Grandfathered Lessor’s Commercial Lessor License) without changes to the proposed
text as published in the July 6, 2018 issue of the Texas Register (43 TexReg 4536) (also attached). The
purpose of the new rule is to clarify that the broad leasing rights of a “grandfathered” bingo commercial
lessor under a commercial lessor license issued on or before June 10, 1989, that has been in effect
continuously since that date, cannot be transferred to a new license holder under the license transfer
provisions of the Bingo Enabling Act. The Commission is adopting the new rule in response to Texas
Attorney General Opinion No. KP-0202 issued May 16, 2018 (also attached).

The Commission held a public comment hearing on July 18, 2018. The Commission received no
comments on the proposal at the hearing and no written comments were received during the public
comment period.

Recommendation: Staff recommends the Commission adopt the attached new 16 TAC §402.443
(Transfer of a Grandfathered Lessor’s Commercial Lessor License).
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The Texas Lottery Commission (Commission) adopts new 16 TAC §402.443 (Transfer of
a Grandfathered Lessor’s Commercial Lessor License), without changes to the proposed text as
published in the July 6, 2018 issue of the Texas Register (43 TexReg 4536). The purpose of the
new rule is to clarify that the broad leasing rights of a “grandfathered” bingo commercial lessor

(Grandfathered Lessor) under a commercial lessor license issued on or before June 10, 1989, that

has been in effect continuously since that date, cannot be trans rred to a new license holder under

the license transfer provisions of the Bingo Enabling A xas Occupations Code Chapter 2001)

(BEA). The Commission is adopting the new rule’ :lfésponse to Texas Attorney General Opinion

No. KP-0202 issued May 16, 2018.

The concept of Grandfathered Lessors orlgmated HB 2260, eﬂac Vd;.in 1989 during

the regular session of the 71st Texas Leglslature At that tlme the Texas Comptroller of Public

Accounts administered the char1tab1e bmgo regulatoryfprograA HB 2260 transferred the bingo

licensé"‘:‘i’nlicontinuous effect were allowed to continue to lease directly to more than one such
organization. Uhd@r current law, a Grandfathered Lessor may lease directly (and collect rent from)

up to seven bingo“ co\,r;;:ductor organizations. BEA §2001.402(c).

BEA §2001.1 52(b)pr0v1des that “a person who was a licensed commercial lessor on June
10, 1989, whose license has been in effect continuously since that date, and who is otherwise
eligible for the license may renew the license.” Today, out of a total of over 300 commercial lessor
licenses currently in effect, approximately 199 of those are Grandfathered Lessor’s licenses. BEA

§2001.160(a) further provides that “a licensed commercial lessor may transfer a commercial lessor
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license if the person to whom the license will be transferred otherwise meets the requirements of
this subchapter.” The Attorney General in Opinion No. KP-0202 found that such transferee
requirements include the leasing restrictions on for-profit non-Grandfathered Lessors (i.e., leasing
to only one bingo conductor organization) set forth in the BEA §2001.152(a) eligibility provisions.

The Attorney General stated, “A court would likely conclude that the language of the Bingo

&35,
-

Enabling Act does not authorize the transfer of a commei"éiglv) lessor license that includes a

grandfathered right to lease to more than one licensed.4 d organization.” This conclusion

requires the Commission to change its h1storlca1 practlce of consider. gthat grandfathered leasing

rights (leasing to up to seven bingo conductor orgamzatlons) are transferable to a new license
holder. Although the Commission’s h1stor1ca1 practlce 1s not Wntten ina rule the Attorney General

concluded it was likely that a change n such practlce requlre a formal rulemaking proceeding.

The Commission held a pubhc comment hearmg on Jul‘ 18, 2018. The Commission

received no commep’t‘s; on the pro‘p(gsal at the hearing andurlp“‘}fwntten comments were received

during the pubhc comme ’t‘)perlo

The new rule 1s adopted undequexas Occupa’uons Code §2001.054, which authorizes the

Comnﬁssmn to adopt 'rules to enfo ree and édrmmster the Bingo Enabling Act; and Texas
Government quq §467.102; Wthh aﬁfho;*izes the Commission to adopt rules for the laws under
the Commission’\’sé jil:éigdiction. .

This adoption 1s iﬁf;‘encvleci‘io implement Texas Occupations Code, Chapter 2001.
§402.443. Transfer of a Graﬁdfathered Lessor’s Commercial Lessor License.
(a) “Grandfathered Lessor’s License” means a commercial lessor license that was in effect on June

10, 1989, and that has been in effect continuously since that date.



(b) The Commission’s approval to transfer a Grandfathered Lessor’s License from a current license
holder to a new license holder does not transfer the grandfathered leasing rights. The new license
holder’s authority under the transferred license shall be subject to the eligibility requirements set

forth in Bingo Enabling Act §2001.152(a) (and any successor statute thereto).







(2) using the crop [whip] in rhythm to the horse's stride;
and

(3)  using the crop [whip] as an aid to keep a horse running
straight,

All riding crops are subject to inspection and a roval b
the stewards and the clerk of scalocs. Riding crops shall have a shaft
and a flap and will be allowed only as follows:

(1) maximum weight of eight ounces;

(2) maximum length, including flap, of 30 inches;

(3) _minimum diameter of the shaft of three-eights inch;

(4) shaft contact area must be smooth, with no protrusions
or raised surface, and covered by shock absorbing material that gives
a compression factor of at least one millimeter throughout its circum-

ference; and
(5) _the flap is the only allowable attachment to the shaft and
must meet these specifications:

(A) length beyond the end of the shaft shall not exceed

one inch;

(B) _width shall be between 0.8 inch and 1.6 inches;

(C) no reinforcements or additions beyond the end of
the shaft;

(D) _no binding within seven inches of the end of the
shaft; and

(E) _shock absorbing characteristics similar to those of

the contact area of the shaft.
) Awhipused%ﬂfaeesmas{bea{le&s{M-&ﬂehiﬁé%ame%ef
aadhawa%eepeé%eathe;ﬂpeppe#aﬁi*edteeneenek%ewhipmuss

ineh wide and three inches long, A whip may not exceed one pound in
(¢) Ifajockey is to ride without a crop[whip], the stewards
shall ensure that fact is announced over the public address system.
(d) A jockey may not strike [whip] a horse:

(1) on the head, flanks, or on any part of the horse's body
other than the shoulders or hind quarters;

(2) excessively or brutally causing welts or breaks in the
skin;

(3) inthe post parade except when necessary to control the
horse;

(4) when the horse is clearly out of the race or has obtained
its maximum placing; or

(5) persistently, if the horse is not responding to the crop
[whip]

(e) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 20, 2018.
TRD-201802781

Devon Bijansky

General Counsel

Texas Racing Commission

Earliest possible date of adoption: August 5, 2018
For further information, please call: (512) 833-6699

¢ ¢ *
PART 9, TEXAS LOTTERY
COMMISSION

CHAPTER 402. CHARITABLE BINGO
OPERATIONS DIVISION

SUBCHAPTER D. LICENSING REQUIRE-
MENTS )

16 TAC §402.443

The Texas Lottery Commission (Commission) proposes new rule
16 TAC §402.443 (Transfer of a Grandfathered Lessor's Com-
mercial Lessor License). The purpose of the proposed rule is
to clarify that the broad leasing rights of a "grandfathered" bingo
commercial lessor (Grandfathered Lessor) under a commercial
lessor license issued on or before June 10, 1989, that has been
in effect continuously since that date, cannot be transferred to
a new license holder under the license transfer provisions of
the Bingo Enabling Act (Texas Occupations Code Chapter 2001)
(BEA). The Commission is proposing the new rule in response
to Texas Attorney General Opinion No. KP-0202 issued May 186,
2018,

The concept of Grandfathered Lessors originated with H.B,
2260, enacted in 1989 during the regular session of the 71st
Texas Legislature. At that time, the Texas Comptroller of Public
Accounts administered the charitable bingo regulatory program.
H.B. 2260 transferred the bingo program to the Texas Alcoholic
Beverage Commission effective January 1, 1990; and, among
other things, amended the BEA to provide that newly-licensed
commercial lessors may directly lease to only one bingo con-
ductor organization, However, Grandfathered Lessors who
kept their license in continuous effect were allowed to continue
to lease directly to more than one such organization, Under
current law, a Grandfathered Lessor may lease directly (and
collect rent from) up to seven bingo conductor organizations.
BEA §2001.402(c).

BEA §2001.152(b) provides that "a person who was a licensed
commercial lessor on June 10, 1989, whose license has been in
effect continuously since that date, and who is otherwise eligi-
ble for the license may renew the license," Today, out of a total
of over 300 commercial lessor licenses currently in effect, ap-
proximately 199 of those are Grandfathered Lessor's licenses.

.BEA §2001.160(a) further provides that "a licensed commercial

lessor may transfer a commercial lessor license if the person
to whom the license will be transferred otherwise meets the re-
quirements of this subchapter.” The Attorney General in Opinion
No. KP-0202 found that such transferee requirements include
the leasing restrictions on for-profit non-Grandfathered Lessors
(.e., leasing to only one bingo conductor organization) set forth
inthe BEA §2001.152(a) eligibility provisions. The Attorney Gen-
eral stated, "A court would likely conclude that the language of
the Bingo Enabling Act does not authorize the transfer of a com-
mercial lessor license that includes a grandfathered right to lease
to more than one licensed authorized organization." This conclu-

43 TexReg 4536 July 6, 2018 Texas Register



sion requires the Commission to change its historical practice of
considering that grandfathered leasing rights (leasing to up to
seven bingo conductor organizations) are transferable to a new
license holder. Although the Commission's historical practice is
not written in a rule, the Attorney General concluded it was likely
that a change in such practice requires a formal rulemaking pro-
ceeding.

Kathy Pyka, Controller, has determined that for each year of the
first five years the rule will be in effect, there will be no fiscal im-
pact for state or Jocal governments as a result of the proposed
rule. There will be no adverse effect on small businesses or rural
communities, micro businesses, or local or state employment,
There will be no additional economic cost to persons required
to comply with the rule, as proposed. One industry representa-
tive indicated in briefing to the Attorney General that a change in
the Commission's historical practice would adversely impact the
market value of Grandfathered Lessor's licenses, but the pro-
posed rule itself does not address market value and does not
impose a cost. Further, to the extent there may be an economic
cost to some persons due to the change in the Commission's
practice, the new rule nevertheless is necessary to implement
the license transfer requirements of the BEA, as interpreted by
the Attorney General. Furthermore, an Economic Impact State-
ment and Regulatory Flexibility Analysis is not required because
the proposed rule will not have an adverse economic effect on
small businesses or rural communities as defined in Texas Gov-
ernment Code §2006.001(1-a) and (2).

Ed Rogers, Acting Director of the Charitable Bingo Operations
Division, has determined that for each year of the first five years
the proposed rule will be in effect, the anticipated public benefit
is aligning the Commission's practice of transferring a Grandfa-
thered Lessor's commercial lessor license with the requirements
of the BEA and Attorney General Opinion No. KP-0202,

Pursuant to Texas Government Code §2001.0221, the Commis-
sion provides the following Government Growth Impact State-
ment for the proposed rule. For each year of the first five years
the proposed rule will be in effect, Kathy Pyka, Controller, has
determined the following:

(1) The proposed rule does not create or eliminate a government
program.,

(2) Implementation of the proposed rule does not require the cre-
ation of new employee positions or the elimination of existing
employee positions,

(3) Implementation of the proposed rule does not require an
increase or decrease in future legislative appropriations to the
Commission.

(4) The proposed rule does not require an increase or decrease
in fees paid to the Commission.

(5) The proposed rule does not create a new regulation.

(6) The proposed rule does not expand or limit an existing regu-
lation.

(7) The proposed rule does not increase or decrease the number
of individuals subject to the rule's applicability.

(8) The proposed rule does not positively or adversely affect this
state's economy.

The Qommission requests comments on the proposed rule from
any interested person, Comments may be submitted to Bob
Biard, General Counsel, by mail at Texas Lottery Commission,

P.O. Box 16630, Austin, Texas 78761-6630: by facsimile at (512)
344-5189; or by email at legal.input@lottery.state.tx.us. Com-
ments must be received within 30 days after publication of this
proposal in the Texas Register in order to be considered. The
Commission also will hold a public hearing to receive comments
on this proposal at 10:00 a.m. on July 18, 2018, at 611 E. 6th
Street, Austin, Texas 78701.

The new rule is proposed under Texas Occupationg Coge
§2001.064, which authorizes the Commission lo adopt rules
to enforce and administer the Bingo Enabling Act; and Texas
Government Code §467.102, which authorizes the Commission
to adopt rules for the laws under the Commission's jurisdiction.

This proposal is intended to implement Texas Occupations
Code, Chapter 2001,

$402.443.
License.

Transfer of a Grandfathered Lessor's Commercial Lessor

(a) "Grandfathered Lessor's License" means a commercial
lessor license that was in effect on June 10, 1989, and that has been in
effect continuously since that date.

(b) The Commission's approval to transfer a Grandfathered
Lessor's License from a current license holder to a new license holder
does not transfer the grandfathered leasing rights, The new license
holder's authority under the transferred license shall be subject to the
eligibility requirements set forth in Bingo Enabling Act §2001.152(a)
(and any successor statute thereto).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 21, 2018,

TRD-201802790

Bob Biard

General Counsel

Texas Lottery Commission

Earliest possible date of adoption: August 5, 2018
For further information, please call: (512) 344-5012

L4 L4 L4
TITLE 22. EXAMINING BOARDS

PART 3. TEXAS BOARD OF
CHIROPRACTIC EXAMINERS

CHAPTER 78. RULES OF PRACTICE
22 TAC §78.14

The Texas Board of Chiropractic Examiners (Board) proposes
the repeal of Chapter 78, §78.14, concerning Acupuncture. This
rule will be replaced.by a new acupuncture rule at the Board
meeting on August 16, 2018. The proposed repeal and replace-
ment is to promote a clear understanding of the use of acupunc-
ture as a modality by chiropractors.

The Board's Executive Director, Patrick Fortner, has determined
that for the first five-year period the proposed repeal is in effect,
there will be no fiscal implications for state or local government
as a result of enforcing or administering the proposed repeal.

Mr. Fortner has determined that the expected public benefit of
the proposed repeal will be clarity and guidance for the public

PROPOSED RULES July 6, 2018 43 TexReg 4537






KEN PAXTON

ATTORNEY GENERAL OF. TEXAS

May 16, 2018
Mr. J. Winston Krause Opinion No. KP-0202
Chairman . -
Texas Lottery Commission Re: Whether the rights that a grandfathered
Post Office Box 16630 bingo commercial lessor holds under a
Austin, Texas 78761-6630 ‘commercial lessor license may be transferred to

another entity under the license transfer
provisions of the Bingo Enabling Act
(RQ-0199-KP)

Dear Chairman Krause:

You ask about whether a grandfathered bingo commercial lessor licensee may transfer
certain rights under the Bingo Enabling Act (“Act”).! :

As background, you tell us grandfathered licenses originated with the 1989 passage of
House Bill 2260. See Request Letter at 1. House Bill 2260 amended the Act to provide that newly-
licensed commercial lessors may directly lease to only one bingo conductor organization. See Act
of May 29, 1989, 71st Leg., R.S., ch. 238, § 8(n), 1989 Tex. Gen. Laws 1107, 1114. House Bill
2260 also prov1ded that

a'person who was licensed as a commercial lessor on June 10, 1989,
whose license has been kept in effect since that date, and who is
otherwise eligible for the license may renew the license as a
commercial lessor of bingo premises according to the terms of the
license as those terms existed on June 10, 1989.

Act of May 29, 1989, 71st Leg., R.S., ch. 238, § 8(0), 1989 Tex. Gen. Laws 1107, 1114. Under
House Bill 2260, a commercial lessor subject to this grandfathering provision could “renew the
license to provide for not more than the same number of licensed authorized organizations to
conduct bingo on the premises as was provided by the license on June 10, 1989,” but the
Legislature removed this language in 1993. Act of May 29, 1989, 71st Leg., R.S., ch. 238, § 8(p),
1989 Tex:. Gen. Laws 1107, 1114; amended by Act of May 6, 1993, 73d Leg., R.S., ch. 286, §§ 6,
26, 1993 Tex. Gen. Laws 1325, 1327, 1335; see Request Letter at 2. You state that in 1995 the
Legislature amended the Act to limit the number of licensed authorized organizations that may

1See Letter from Mr. J. Winston Krause, Chairman, Tex. Lottery Comm’n, to Honorable Ken Paxton, Tex.
Att’y Gen. at 1 (Dec. 7, 2017), https://texasattorneygeneral.gov/opinion/requests-for-opinion-rqs (“Request Letter”).
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conduct bingo at any bingo premises to seven. Request Letter at 2; see Act of May 29, 1995, 74th
Leg., R.S., ch. 1057, § 7, 1995 Tex. Gen. Laws 5222, 5225; see also TEX. Occ. CODE
§ 2001.402(c). You explain that as a result “a Grandfathered Lessor . . . may lease directly to (and
collect up to $600 rent per bingo occasion from) up to seven licensed bingo conductor
organizations, in contrast to a non-grandfathered commercial lessor licensee who may lease
directly only to one such organization.” Request Letter at 2 (footnotes omitted). You also inform
us that historically the Lottery Commission (“Commission”), through its Charitable .Bingo
Operations Division,? considered the grandfathered right to lease directly to seven organizations
transferrable to a new licensee. Id. With this context, you ask five questlons about the transfer of
a grandfathered commercial lessor license. See id. at 3.

Your first three questions inquire whether “the grandfathered rights (including the right to
lease directly to up to seven licensed bingo conductor organizations) transfer” in three instances:
(1) to an unaffiliated third-party licensee; (2) in the instance of an individual licensee, to a legal
entity wholly owned by the individual; (3) in the instance of a licensee that is a legal entity wholly-
owned by an individual, to a different legal entity wholly-owned by the same individual. See id.
Because a fundamental issue in each of these questions is the transferablhty of the grandfathered
l1cense s rights, we address them together.

The primary goal in construing statutes “is to ascertain and give effect to the Legislature’s
intent” as expressed by the statute’s language. See Cadena Comercial USA Corp. v. Tex. Alcoholic
Beverage Comm’n, 518 S.W.3d 318, 325-26 (Tex. 2017) (quotation marks omitted). “Where text
is clear, [it] is determinative” of that intent. Colorado Cty. v. Staff, 510 S.W.3d 435, 444 (Tex.
2017) (quotation marks omitted). The Texas Supreme Court recognizes that “the words the
Legislature chooses should be the surest guide to legislative intent.” Ojo v. Farmers Group, Inc.,
356 S.W.3d 421, 436 (Tex. 2011) (quotation marks omitted).

Occupations Code section 2001.152, titled “Eligibility,” provides, in relevant part, that:

(a) The commission may issue a commercial lessor license only to:

(2) a person who leases premises to a single licensed authorized
organization that subleases or will sublease the premises to one
or more other licensed authorized organizations for the conduct
of bingo; or

(3) a person who leases premises for the total control and
exclusive use of only one licensed authorized organization as
that organization’s primary business office.

ZSee TEX. OCC. CODE § 2001.051 (“The commission shall execute its authority through a bingo division
established by the commission to administer [chapter 2001].”).
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(b) Notwithstanding Subsection (a), a person who was a licensed
commercial lessor on June 10, 1989, whose license has been in
effect continuously since that date, and who is otherwme eligible for
the license may renew the license.

Tex. Occ. CoDE § 2001.152.> By its plain terms, subsection 2001.152(b) permits a licensed
commercial lessor to renew the license if certain requisites are met. The “[n]otwithstanding
[s]ubsection (a)” language exempts the licensed commercial lessor from the requirements of
subsection 2001.152(a), including subsections (a)(2) and (a)(3). See id No language in section
2001.152 applies to the transfer of a license. To the extent this provision is a grandfathering
provision, it affects only a commercial lessor license holder’s ability to renew the license.

Section 2001.160 authorizes the transfer of a commercial lessor license. See id
§ 2001.160. It provides that “[o]n approval by the commission, a licensed commercial lessor may
transfer a commercial lessor license if the person to whom the license will be transferred otherwise
meets the requirements of this subchapter.” Id. § 2001.160(a). Unlike subsection 2001.152(b),
which expressly exempts the commercial lessor license holder as of a specific date from the single
lease requirement, subsection 2001.160(a) requires the transferee to meet all requirements of
subchapter D. Id. One such requirement is the limit on a commercial lessor license holder to
directly lease to only one licensed authorized organization. See id. § 2001.152(a)(2), (3). Thus, a
person to whom a commercial lessor license is transferred may lease to only one licensed
authorized organization, even if the license transferred was renewed under subsection 2001.152(b).
Accordingly, the Act’s current language allowing the transfer of a commercial lessor license does
not include the right to lease to more than one licensed authorized organization.

The Legislature’s 2011 changes to subsection 2001.160 bolster this conclusion. Prior to
2011, subsection 2001.160 required the transferee to “meet[] the requirements of this section.” Act
of May 10, 1999, 76th Leg., R.S., ch. 388, § 1, 1999 Tex. Gen. Laws 1431, 2333 (emphasis added).
In 2011, the Legislature amended subsection 2001.160(a) to require the transferee to “meet[] the
requirements of this subchapter.” Act of May 25, 2011, 82d Leg., R.S., ch. 1023, § 2, 2011 Tex.
Gen. Laws 2601, 2601 (emphasis added). With this change, the Legislature evidenced its intent to
subject the license transferee to all requirements governing a commercial lessor license, including
. the lease limitations in subsection 2001.152(a). For these reasons, a court would likely conclude,
irrespective of the type of entity receiving the transfer, that a transfer of a commercial lessor license
does not transfer the grandfathered right to lease to more than one licensed authorized organization.

In your fourth question, you ask about the effect on past license transfers approved by the
Commission if the grandfathered rights under a commercial lessor license cannot be transferred
with the license. See Request Letter at 3. You provide no information about the Commission’s
procedure for approving a license transfer. Thus, as this office did in Attorney General Opinion
GA-0505, we assume that the approval of a transfer that purports to include grandfathered rights

3An “authorized commercial lessor” is “a person eligible for a commercial license to lease bingo premises
under Subchapter D.” TEX. OcC. CODE § 2001.002(1). A “licensed authorized organization” means “an authorized
organization that holds a license to conduct bingo.” /d. § 2001.002(14). A “licenséd commercial lessor” is “a person
licensed to lease premises and act as a commercial lessor.” /d. § 2001.002(15). A “person” includes “an individual,
partnership, corporation, or other group.” /d. § 2001.002(20).
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“is embodied in a Commission order.” Tex. Att’y Gen. Op. No. GA-0505 (2007) at 5-6. Likewise,
absent more information, we consider only the broad principles relevant to this question.

Chapter 2001 of the Occupations Code provides only limited authority to the Commission
to reexamine a license after issuance. See id. at 6. Because the Commission is expressly authorized
to suspend, amend, or revoke a license, and because no provision in chapter 2001 gives the
Commission general authority to reopen a final order granting a license transfer, the Commission
does not have such authority. Id. (citing Denton Cty. Elec. Coop. v. Pub. Util. Comm'n of Tex.,
818 S.W.2d 490, 492 (Tex. App.—Texarkana 1991, writ denied) (holding that when a statute
authorizes an agency to amend or revoke a certificate and prescribes the method for doing so, other
powers to reexamine prior orders may not be implied)). Moreover, “an agency’s reinterpretation
of astatute.. . . is not the kind of changed circumstances that warrants reopening an administratively
final order.” Id.; see Young Trucking, Inc. v. R.R. Comm’n of Tex., 781 S.W.2d 719, 721 (Tex.
App.-—-Austin 1989, no writ) (“An agency can reconsider a final order only if provided for by
statute or on a showing of changed circumstances.”). Further, a collateral attack may void an
agency order only if the agency exceeded its authority or the order was procured by extrinsic fraud.
See Chocolate Bayou Water Co. & Sand Supply v. Tex. Nat. Res. Conservation Comm’n, 124
S.W.3d 844, 853 (Tex. App.—Austin 2003, pet. denied); Lesikar v. Rappeport, 33 S.W.3d 282,
316 (Tex. App.—Texarkana 2000, pet. denied). Absent changed circumstances or a finding of
extrinsic fraud or that the Commission abused its authority, a court would likely not disturb
previous Commission orders.

As your fifth question, you ask whether the Commission may “change the . . . historical
practice to conform to the pertinent [Act] provisions without conducting an administrative
rulemaking proceeding and adopting a rule describing the changed practice.”™ Request Letter at
3. Under the Administrative Procedure Act, a rule is a “state agency statement of general
applicability that: (i) implements, interprets, or prescribes law or policy; or (ii) describes the
procedure -or practice requirements of a state agency.” TEX. GOv’T CODE § 2001.003(6)(A). A
rule does not include a “statement regarding only the internal management or organization of a
state agency and not affecting private rights or procedures.” Id. § 2001.003(6)(C); see EI Paso
Hosp. Dist. v. Tex. Health & Human Servs. Comm’n, 247 S.W.3d 709, 715 (Tex. 2008) (“A
presumption favors adopting rules of general applicability through the formal rule-making
procedures the APA sets out.”). A rule promulgated outside of the proper rule-making procedure
. is voidable. See TEX. GOV’T CODE § 2001.035(a). :

Within the definition of a rule, “general applicability” means “statements that affect the
interest of the public at large such that they cannot be given the effect of law without public input.”
El Paso Hosp. Dist., 247 S.W.3d at 714 (quoting R.R. Comm 'n of Tex. v. WBD Oil & Gas Co., 104
S.W.3d 69, 79 (Tex. 2003)). Texas courts acknowledge the “elusive” distinction between a rule
and an agency statement that concerns only internal management. See Tex. State Bd. of Pharmacy
v. Witcher, 447 S.W.3d 520, 529 (Tex. App.—Austin 2014, pet. denied); Slay v. Tex. Comm’n on
Envtl. Quality, 351 S.W.3d 532, 546 (Tex. App.—Austin 2011, pet denied). Nonetheless, the
opinions offer some guiding principles. Agency statements that “have no legal effect on private
persons” are not considered rules. Brinkley v. Tex. Lottery Comm’n, 986 S.W.2d 764, 770 (Tex.

““The commission may adopt rules to enforce and administer [chapter 2001].” /4. § 2001.054.
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App.—Austin 1999, no pet.); ¢f. RR. Comm’n of Tex., 104 S.W.3d at 79 (holding, in the
adjudication context, that “statements made in determining individual’s rights, even if the number
of individuals is large and they can be described as falling within a defined class” are not statements
of general applicability). Conversely stated, “agency pronouncements that advise third parties
regarding applicable legal requirements . . . may be ‘interpretations’ of law that constitute ‘rules’
under the [Administrative Procedure Act].” Tex. Dept of Transp. v. Sunset Transp., Inc., 357
S.W.3d 691, 703 (Tex. App.—Austin 2011, no pet.). Further, “[a]n agency statement interpreting
law must bind the agency or otherwise represent its authoritative position in matters that impact
personal rights.” Id. Yet, a “mere restatement of a formally promulgated rule” is not a rule. Id. at
703-04.

The Commission’s change in practice to no longer include grandfathered rights with a
commercial lessor license transfer is, considering the above principles, more akin to a rule than
not. It is an interpretation of law in that it construes the interplay between Occupations Code
sections 2001.152 and 2001.162. Also, such a change is a statement of general applicability. It
will affect private persons by impacting the ability of commercial lessor licensees to transfer their
property. Moreover, the change is not a statement or pronouncement made in connection with just
a single individual license transfer. Instead, the change operates to advise third parties, such as
commercial lessor licensees as well as licensed authorized organizations, about legal requirements
regarding future transfers of commercial lessor licenses. Based on these characteristics, and given
the presumption in favor of a rule, a court could consider a change in the Commission’s practice
to be a “rule” for which the Administrative Procedure Act requires formal rule-making
procedures.’

3The Commission’s formal adoption of a rule would not ensure judicial deference to the Commission’s
interpretation. See Tex. Att’y Gen. Op. No. KP-0115 (2016) at 5, 7 (recognizing that Texas courts may state that
deference “to an agency's construction is appropriate only when the statutory language is ambiguous,” but, in their
analysis, would instead “[use the] canons of statutory construction to determine for themselves the unambiguous
meaning of a statute™).
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SUMMARY

A court would likely conclude that the language of the Bingo
Enabling Act does not authorize the transfer of a commercial lessor
license that includes a grandfathered right to lease to more than one

‘licensed authorized organization.

Absent changed circumstances or a finding of extrinsic fraud
or that the Lottery Commission abused its authority, a court would
likely not disturb previous Lottery Commission orders transferring
a commercial lessor license that included the right to lease to more
than one licensed authorized organization.

A court would likely consider a change in the Lottery
Commission’s historical practice to be a “rule” within the
Administrative Procedure Act requiring formal rule-making
procedures.
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